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Êè¿âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó ³ìåí³ Òàðàñà Øåâ÷åíêà,
êàíäèäàò þðèäè÷íèõ íàóê

НОРМИ JUS COGENS ТА ЗОБОВ’ЯЗАННЯ ERGA OMNES
У СФЕРІ МІЖНАРОДНОГО

КРИМІНАЛЬНОГО ПРАВОСУДДЯ

Ñòàòòÿ ïðèñâÿ÷åíà àíàë³çó çàñòîñóâàííÿ íîðì jus cogens òà ì³æíàðîäíèõ çîáîâ’ÿçàíü
erga omnes ó ñôåð³ ì³æíàðîäíîãî êðèì³íàëüíîãî ïðàâîñóääÿ. Äîñë³äæåíî îñíîâí³ ³äå¿, ÿê³
áóëè ïîêëàäåí³ â îñíîâó êîíöåïö³¿ íîðì jus cogens òà êîíöåïö³¿ çîáîâ’ÿçàíü erga omnes.
Ïðîàíàë³çîâàíî ñó÷àñí³ äîêòðèíè jus cogens òà erga omnes.
Êëþ÷îâ³ ñëîâà: íîðìè jus cogens, çîáîâ’ÿçàííÿ erga omnes, ì³æíàðîäí³ çëî÷èíè, ì³æíà-
ðîäíèé êðèì³íàëüíèé ñóä.

Ó çâ’ÿçêó ç äîñë³äæåííÿì ïðàâîâèõ
îñíîâ ä³ÿëüíîñò³ ì³æíàðîäíèõ êðèì³íàëü-
íèõ ñóä³â àêòóàëüíèì º äîñë³äæåííÿ ³ì-
ïåðàòèâíèõ íîðì çàãàëüíîãî ì³æíàðîä-
íîãî ïðàâà (jus cogens — ³ìïåðàòèâíå
ïðàâî), ùî ñêëàäàþòü ïðàâîâ³ ï³äâàëèíè
ä³ÿëüíîñò³ öèõ ñóä³â, òà ïðàâîâ³äíîñèí
erga omnes (erga omnes — ïåðåä óñ³ìà),
ùî ïîðîäæóþòüñÿ, ÿê ïðàâèëî, íîðìàìè
jus cogens. Îêðåì³ àñïåêòè íîðìàòèâíîãî
çì³ñòó çàçíà÷åíèõ êàòåãîð³é òà ¿õ âçà-
ºìîä³¿ çíàéøëè â³äîáðàæåííÿ â äîñë³-
äæåííÿõ òàêèõ ó÷åíèõ ÿê Ì. Áàñ³îóí³,
Ì. Áóðîìåíñüêèé, Â. Âàñèëåíêî, Ý. Ãðåï-
ï³, Þ. ²âàñàâà, Â. Ìèöèê, Ì. Ãåðäåãåí,
×. Äæàëëî, Äæ. Êðîóôîðä, Î. Êîïòºâà,
Î. Çàäîðîæí³é, Ê. Ôîêàðåëë³, Ì. Óøàêîâ
òà ³í.

Íàÿâí³ñòü ³ìïåðàòèâíèõ íîðì, ùî ìà-
þòü îñîáëèâó þðèäè÷íó ñèëó, âèñòóïàº
îäí³ºþ ç õàðàêòåðíèõ îçíàê ñó÷àñíîãî
ì³æíàðîäíîãî ïðàâà. Âîíè ñêëàäàþòü
ïåâíèé êîìïëåêñ íîðì, ùî âèçíà÷àþòü
õàðàêòåð ì³æíàðîäíîãî ïðàâà, éîãî ö³ë³ ³
ïðèíöèïè, éîãî îñíîâíèé çì³ñò. Îñîáëè-
âà þðèäè÷íà ñèëà íîðì jus cogens õàðàê-
òåðèçóºòüñÿ îáîâ’ÿçêîâ³ñòþ ¿õ äîòðèìàí-
íÿ óñ³ìà ñóá’ºêòàìè ì³æíàðîäíîãî
ïðàâà, ùî çíàéøëî îô³ö³éíå âèçíàííÿ â
Ñòàòóò³ ÎÎÍ, ÿêèé çàêëàâ îñíîâè íîâîãî

ì³æíàðîäíîãî ïðàâîïîðÿäêó. Ó Â³äåí-
ñüê³é êîíâåíö³¿ ïðî ïðàâî ì³æíàðîäíèõ
äîãîâîð³â â³ä 23 òðàâíÿ 1969 ð. êîíöåï-
ö³ÿ ³ìïåðàòèâíèõ íîðì çíàéøëà ñâ³é ïî-
äàëüøèé ðîçâèòîê — âîíà âïåðøå áóëà
çàêð³ïëåíà â ïîçèòèâíîìó ïðàâ³, äå, çîê-
ðåìà, ó äðóãîìó ðå÷åíí³ ñò. 53 çàçíà-
÷àºòüñÿ, ùî «…³ìïåðàòèâíà íîðìà çà-
ãàëüíîãî ì³æíàðîäíîãî ïðàâà º íîðìîþ,
ùî ïðèéìàºòüñÿ ³ âèçíàºòüñÿ ì³æíàðîä-
íèì ñï³âòîâàðèñòâîì äåðæàâ ó ö³ëîìó ÿê
íîðìà, â³äõèëåííÿ â³ä ÿêî¿ íåäîïóñòèìå
³ ÿêó ìîæå áóòè çì³íåíî ò³ëüêè íàñòóï-
íîþ íîðìîþ çàãàëüíîãî ì³æíàðîäíîãî
ïðàâà, ùî íîñèëà á òàêèé æå õàðàêòåð»
[Â³äåíñüêà êîíâåíö³ÿ ïðî ïðàâî ì³æíà-
ðîäíèõ äîãîâîð³â â³ä 23 òðàâíÿ 1969 ð.
URL: http://zakon.rada.gov.ua/laws/show/
995_118].

Ñàìå äî íîðì jus cogens ñë³ä â³äíåñòè
ïðèíöèïè ³ íîðìè ì³æíàðîäíîãî ïðàâà,
ùî çàáîðîíÿþòü àãðåñ³þ, âîºíí³ çëî÷èíè,
çëî÷èíè ïðîòè ëþäÿíîñò³, çëî÷èí ãåíî-
öèäó òà ³íø³ ì³æíàðîäí³ çëî÷èíè, ùî
«âèêëèêàþòü ñòóðáîâàí³ñòü óñ³º¿ ì³æíà-
ðîäíî¿ ñï³ëüíîòè, à òàêîæ çîáîâ’ÿçóþòü
äåðæàâè ÿê íà íàö³îíàëüíîìó ð³âí³, òàê ³
øëÿõîì ì³æíàðîäíîãî ñï³âðîá³òíèöòâà
åôåêòèâíî ïðîòèä³ÿòè öèì æàõëèâèì
ÿâèùàì. Çàáåçïå÷åííÿ ³ìïåðàòèâíèõ íîðì

72

6/2020 ISSN 2308-9636. Þðèäè÷íà Óêðà¿íà. 2020. ¹ 6

Ì²ÆÍÀÐÎÄÍÅ ÏÐÀÂÎ



ó ñôåð³ áîðîòüáè ³ç ì³æíàðîäíîþ çëî÷èí-
í³ñòþ ïîòðåáóº çàïðîâàäæåííÿ ä³ºâîãî
ì³æíàðîäíî-ïðàâîâîãî ìåõàí³çìó, âàæ-
ëèâèì åëåìåíòîì ÿêîãî âèñòóïàþòü â³ä-
ïîâ³äí³ ì³æíàðîäí³ ñóäîâ³ îðãàíè. Ïðè
öüîìó, îñê³ëüêè ì³æíàðîäí³ çëî÷èíè º
íàéá³ëüø íåáåçïå÷íèìè òà ïîñÿãàþòü íà
ì³æíàðîäíèé ìèð ³ áåçïåêó óñ³õ íàðîä³â ³
äåðæàâ, ââàæàºòüñÿ çà ïîòð³áíå ó ñó÷àñ-
íèõ óìîâàõ çàïðîâàäæåííÿ óí³âåðñàëüíî¿
þðèñäèêö³¿ â³äíîñíî ì³æíàðîäíèõ çëî÷è-
í³â, íà ùî âêàçóþòü, çîêðåìà, òàê³ ì³æ-
íàðîäí³ äîãîâîðè ÿê: Êîíâåíö³ÿ ùîäî çà-
ïîá³ãàííÿ ãåíîöèäó òà ïîêàðàííÿ çà
íüîãî 1948 ð., Æåíåâñüê³ êîíâåíö³¿ ïðî
çàõèñò æåðòâ â³éíè 1949 ð. ³ äîäàòêîâèé
ïðîòîêîë I äî íèõ 1977 ð., Êîíâåíö³ÿ
ïðîòè êàòóâàíü òà ³íøèõ æîðñòîêèõ, íå-
ëþäñüêèõ àáî òàêèõ, ùî ïðèíèæóþòü
ã³äí³ñòü, âèä³â ïîâîäæåííÿ ³ ïîêàðàííÿ
1984 ð. ßê â³äîìî, ñàìå íà ïèòàííÿõ
óí³âåðñàëüíî¿ êðèì³íàëüíî¿ þðèñäèêö³¿
çîñåðåäæåíà ñüîãîäí³ ðîáîòà Øîñòîãî êî-
ì³òåòó Ãåíåðàëüíî¿ Àñàìáëå¿ ÎÎÍ.
Óñï³øíèìè ïðèêëàäàìè çàêîíîäàâ÷îãî
âðåãóëþâàííÿ íà íàö³îíàëüíîìó ð³âí³
ïðèíöèïó óí³âåðñàëüíî¿ êðèì³íàëüíî¿
þðèñäèêö³¿ ìîæóòü ñëóãóâàòè òàê³ êðà¿-
íè ÿê Áåëüã³ÿ, Âåëèêà Áðèòàí³ÿ, ²çðà¿ëü,
²ñïàí³ÿ, Êàíàäà, Í³äåðëàíäè, Ôðàíö³ÿ ³
Í³ìå÷÷èíà. Çîêðåìà, â Í³ìå÷÷èí³ ó
2015 ð. íà ï³äñòàâ³ ïðèéíÿòîãî â êðà¿í³ â
2002 ð. Êîäåêñó çëî÷èí³â ïðîòè ì³æíà-
ðîäíîãî ïðàâà áóëî çàñóäæåíî îäíîãî ç
âàòàæê³â ðóàíä³éñüêîãî çëî÷èííîãî óãðó-
ïîâàííÿ ²ãíàñà Ìóðâàíàøàêà.

Ñë³ä çàçíà÷èòè, ùî êîíöåïö³ÿ ³ìïåðà-
òèâíèõ íîðì çíàéøëà øèðîêå çàñòîñó-
âàííÿ ì³æíàðîäíèìè ñóäàìè ÿê çàãàëü-
íî¿, òàê ³ ì³æíàðîäíî¿ êðèì³íàëüíî¿
þðèñäèêö³¿. Çîêðåìà, çàãàëüí³ ïèòàííÿ
êîíöåïö³¿ ³ìïåðàòèâíèõ íîðì çíàéøëè
â³äîáðàæåííÿ ó ð³øåííÿõ Ì³æíàðîäíîãî
Ñóäó ÎÎÍ ó ñïðàâàõ ïðî êîíòèíåíòàëü-
íèé øåëüô Ï³âí³÷íîãî ìîðÿ 1969 ð., ùî-
äî êîìïàí³¿ «Áàðñåëîíà Òðàêøí» (Áåëü-
ã³ÿ ïðîòè ²ñïàí³¿) 1970 ð., ïðî â³éñüêîâ³ ³
íàï³ââ³éñüêîâ³ ä³¿ (ñïðàâà Í³êàðà´óà ïðî-
òè ÑØÀ) 1986 ð. òîùî. Á³ëüø äåòàëüíî ó
ñôåð³ ì³æíàðîäíîãî êðèì³íàëüíîãî ïðà-
âîñóääÿ öÿ Êîíöåïö³ÿ çíàéøëà â³äîáðà-
æåííÿ ó ð³øåíí³ ó ñïðàâ³ ïðî çáðîéíó

ä³ÿëüí³ñòü íà òåðèòîð³¿ Êîíãî (ñïðàâà
«ÄÐ Êîíãî ïðîòè Ðóàíäè») 2006 ð., ïðî
çàñòîñóâàííÿ Êîíâåíö³¿ ïðî çàïîá³ãàííÿ
çëî÷èíó ãåíîöèäó òà ïîêàðàííÿ çà íüîãî
(ñïðàâà «Áîñí³ÿ ³ Ãåðöåãîâèíà ïðîòè
Ñåðá³¿ òà ×îðíîãîð³¿») 2007 ð., ïðî ïè-
òàííÿ ñòîñîâíî çîáîâ’ÿçàííÿ êðèì³íàëü-
íîãî ïåðåñë³äóâàííÿ òà åêñòðàäèö³¿
(ñïðàâà «Áåëüã³ÿ ïðîòè Ñåíåãàëó»)
2012 ð., à òàêîæ ó ð³øåíí³ Ì³æíàðîäíî-
ãî êðèì³íàëüíîãî òðèáóíàëó ùîäî êî-
ëèøíüî¿ Þãîñëàâ³¿ ó ñïðàâ³ «Ïðîêóðîð
ïðîòè À. Ôóðóíäæ³ÿ» 1998 ð. Çîêðåìà, ó
ð³øåíí³ ó ñïðàâ³ «Ïðîêóðîð ïðîòè À. Ôó-
ðóíäæ³ÿ» áóëî çàçíà÷åíî, ùî çàáîðîíà
òîðòóð, ïåðåäáà÷åíà äîãîâîðàìè ïðî çà-
õèñò ïðàâ ëþäèíè, çàêð³ïëþº àáñîëþòíå
ïðàâî, â³äñòóïàòè â³ä ÿêîãî íå äîçâîëÿ-
ºòüñÿ íàâ³òü ó íàäçâè÷àéíèõ ñèòóàö³ÿõ.
Ç îãëÿäó íà âàæëèâ³ñòü ö³ííîñòåé, ÿê³
öÿ íîðìà çàõèùàº, ¿¿ áóëî âèçíàíî íîð-
ìîþ jus cogens, òîáòî íîðìîþ, ÿêà â
³ºðàðõ³¿ íîðì ì³æíàðîäíîãî ïðàâà ïåðå-
áóâàº íà âèùîìó ð³âí³, í³æ íîðìè äîãî-
â³ðíîãî òà çâè÷àéíîãî çâè÷àºâîãî ïðàâà.
Òðèáóíàë âêàçàâ, ùî íàñë³äêîì º çàáîðî-
íà äåðæàâàì â³äñòóïàòè â³ä íå¿, ÿê ó äî-
ãîâ³ðíîìó ïîðÿäêó, òàê ³ ÷åðåç çâè÷àºâ³
íîðìè, ùî íå ìàþòü òàêî¿ æ þðèäè÷íî¿
ñèëè [Prosecutor v. Anto Forundzija.
Judgement of 10 December 1998. Case
¹ IT-95-17 / 1. Trial Chamber II // ICTY.
URL: http://www.icty.org/x/cases/fu-
rundzija/tjug/en/fur-tj981210e.pdf].

Âàæëèâî çâåðíóòè óâàãó íà òå, ùî ó
ðàç³ ïîðóøåííÿ ³ìïåðàòèâíèõ íîðì âè-
íèêàþòü ³ óí³âåðñàëüí³ ïðàâîâ³äíîñèíè
â³äïîâ³äàëüíîñò³ — íå ò³ëüêè áåçïîñåðåä-
íüî ïîòåðï³ëà, àëå ³ áóäü-ÿêà ³íøà äåð-
æàâà ìàº ïðàâî â þðèäè÷íîìó ïëàí³ ñòà-
âèòè ïèòàííÿ ùîäî â³äïîâ³äàëüíîñò³
ïðàâîïîðóøíèêà, çîêðåìà é ó âèïàäêó
â÷èíåííÿ ì³æíàðîäíèõ çëî÷èí³â. Öå º
ñõîæèì ç ðèìñüêèì ïðàâèëîì «actio
popularis», â³äïîâ³äíî äî ÿêîãî êîæåí
÷ëåí ñóñï³ëüñòâà ìàâ þðèäè÷íå ïðàâî
ùîäî çàõèñòó ñóñï³ëüíèõ ³íòåðåñ³â. Ç
óðàõóâàííÿì öüîãî, íîðìè jus cogens òà
çîáîâ’ÿçàííÿ erga omnes ñêëàäàþòü ÿäðî
ïðàâîâèõ îñíîâ ä³ÿëüíîñò³ ì³æíàðîäíèõ
êðèì³íàëüíèõ ñóä³â òà º âàæëèâèì íà-
ïðÿìêîì íàóêîâèõ äîñë³äæåíü ó ñôåð³
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ì³æíàðîäíîãî êðèì³íàëüíîãî ïðàâà.
Ï³äòâåðäæåííÿì òàêîãî âèñíîâêó âèñòó-
ïàº ïðàêòèêà Ì³æíàðîäíîãî Ñóäó ÎÎÍ,
ÿêèé âèçíà÷èâ êîíöåïö³þ îñîáëèâèõ çî-
áîâ’ÿçàíü ì³æ óñ³ìà äåðæàâàìè ñâ³òó —
êîíöåïö³þ çîáîâ’ÿçàíü erga omnes. Çîê-
ðåìà, Ì³æíàðîäíèé Ñóä ÎÎÍ â ð³øåíí³ ó
ñïðàâ³ ùîäî êîìïàí³¿ «Áàðñåëîíà
Òðàêøí» (Áåëüã³ÿ ïðîòè ²ñïàí³¿) 1970 ð.
çâåðíóâ óâàãó íà íåîáõ³äí³ñòü ðîçìåæó-
âàííÿ ì³æ çîáîâ’ÿçàííÿìè äåðæàâè â³ä-
íîñíî âñüîãî ì³æíàðîäíîãî ñï³âòîâàðèñ-
òâà òà çîáîâ’ÿçàííÿìè ö³º¿ äåðæàâè
â³äíîñíî ³íøî¿ äåðæàâè, çîêðåìà ùîäî
çîáîâ’ÿçàíü, ùî ñòîñóþòüñÿ äèïëîìàòè÷-
íîãî çàõèñòó. Ñóä çàçíà÷èâ, ùî çà ñâîºþ
ïðèðîäîþ ïåðø³ çîáîâ’ÿçàííÿ ñòîñóþòü-
ñÿ ³íòåðåñ³â óñ³õ äåðæàâ. Âðàõîâóþ÷è
âàæëèâ³ñòü ïðàâ, ùî çà÷³ïàþòüñÿ, óñ³
äåðæàâè ìîæóòü ââàæàòèñÿ þðèäè÷íî
çàö³êàâëåíèìè â ¿õ çàõèñò³; òàê³ çîáîâ’ÿ-
çàííÿ º «çîáîâ’ÿçàííÿìè erga omnes».
Ïðèêëàäîì çîáîâ’ÿçàíü erga omnes Ñóä
íàçâàâ çàáîðîíó àêò³â àãðåñ³¿ òà ãåíîöè-
äó, çàáåçïå÷åííÿ ïðèíöèï³â ³ íîðì, ùî
ñòîñóþòüñÿ îñíîâîïîëîæíèõ ïðàâ ëþäè-
íè, çîêðåìà, ùîäî çàõèñòó â³ä ðàáñòâà òà
ðàñîâî¿ äèñêðèì³íàö³¿. Áóëî òàêîæ çà-
çíà÷åíî, ùî çîáîâ’ÿçàííÿ erga omnes âè-
íèêàþòü ³ç çàãàëüíîãî ì³æíàðîäíîãî
ïðàâà òà ì³æíàðîäíèõ ³íñòðóìåíò³â
óí³âåðñàëüíîãî òà êâàç³óí³âåðñàëüíîãî
õàðàêòåðó [Case concerning The Barselona
Traction, Light and Power Company,
Limited (Belgium v. Spain). Judgment of
5 February 1970 // ICJ Reports. URL:
http://www.icj-cij.org/docet/files/50/53
87.ðdf. P. 32]. Ó ïîäàëüøîìó Ì³æíàðîä-
íèé Ñóä ÎÎÍ ó êîíñóëüòàòèâíîìó âè-
ñíîâêó ùîäî Íàì³á³¿ òà ð³øåíí³ ùîäî
Ñõ³äíîãî Ò³ìîðó äî ïðàâîâ³äíîñèí erga
omnes â³äí³ñ ³ ïðàâîâ³äíîñèíè, ùî ðåãó-
ëþþòü ïðàâî íàðîä³â íà ñàìîâèçíà÷åííÿ.
Ó ð³øåíí³ ó ñïðàâ³ «Ñõ³äíèé Òèìîð»
(East Timor Case (Portugal v. Australia))
1995 ð. Ì³æíàðîäíèé Ñóä ÎÎÍ ïðîãîëî-
ñèâ, ùî «ïðàâî íàðîä³â íà ñàìîâèçíà÷åí-
íÿ ìàº õàðàêòåð erga omnes ³ ñòàíîâèòü
îäèí ³ç ôóíäàìåíòàëüíèõ ïðèíöèï³â ñó-
÷àñíîãî ì³æíàðîäíîãî ïðàâà» [East
Timor Case (Portugal v. Australia) 1995,
ICJ Rep 90]. Ïðè öüîìó, ó Êîíñóëüòàòèâ-

íîìó âèñíîâêó â³ä 21 ÷åðâíÿ 1971 ð.
(Namibia case) Ì³æíàðîäíèì Ñóäîì ÎÎÍ
áóëè ñôîðìóëüîâàí³ â³äîì³ «Íàì³á³éñüê³
âèíÿòêè» (àíãë. «Namibia exception»), â
ÿêèõ áóëî çàçíà÷åíî, ùî äåðæàâè — ÷ëå-
íè ÎÎÍ çîáîâ’ÿçàí³ âèçíàâàòè íåçàêîí-
í³ñòü ³ íåä³éñí³ñòü òðèâàþ÷î¿ ïðèñóòíî-
ñò³ Ï³âäåííî¿ Àôðèêè â Íàì³á³¿, òà ÿê³
âèêîðèñòîâóþòüñÿ ñóäàìè Óêðà¿íè äëÿ
çàõèñòó ïðàâ ëþäèíè ³ íàö³îíàëüíèõ ³í-
òåðåñ³â. Îêðåì³ ïèòàííÿ ñóäîâî¿ ïðàêòè-
êè çíàéøëè â³äîáðàæåííÿ â äîñë³äæåí-
íÿõ [äèâ., íàïðèêëàä: Íåñòåðîâè÷ Â. Ô.
Âåðõîâåíñòâî ïðàâà òà çàáåçïå÷åííÿ
ïðàâ ëþäèíè íà òèì÷àñîâî îêóïîâàíèõ
òåðèòîð³ÿõ Óêðà¿íè / Íàóêîâ³ çàïèñêè
ÍàÓÊÌÀ. Ò. 200. Þðèäè÷í³ íàóêè.
Êè¿â, 2017, ñ. 85—92].

Òå, ùî ³ìïåðàòèâí³ íîðìè çàáåçïå÷ó-
þòüñÿ îñîáëèâèìè çàñîáàìè, à ïðàâî-
â³äíîñèíè, ùî ç íèõ âèíèêàþòü, º â³äíî-
ñèíàìè erga omnes, áóëî ï³äòâåðäæåíî ³
Êîì³ñ³ºþ ì³æíàðîäíîãî ïðàâà ÎÎÍ.
Á³ëüø³ñòü ÷ëåí³â ö³º¿ Êîì³ñ³¿ ï³äòðèìà-
ëè êîíöåïö³þ ³ìïåðàòèâíèõ íîðì òà
çâåðíóëè óâàãó íà òå, ùî ö³ íîðìè â³ä-
îáðàæàþòü çàãàëüí³ ³íòåðåñè äåðæàâ,
ì³æíàðîäíîãî ñï³âòîâàðèñòâà â ö³ëîìó,
ïîâ’ÿçàëè öþ êîíöåïö³þ ç êîíöåïö³ºþ
ì³æíàðîäíîãî ïóáë³÷íîãî ïîðÿäêó. Ïðî-
òå îêðåì³ ÷ëåíè Êîì³ñ³¿ çàéíÿëè îáåðåæ-
íó ïîçèö³þ. Çîêðåìà, â³äîìèé ôðàíöóçü-
êèé þðèñò-ì³æíàðîäíèê Ï. Ðåéòåð ùîäî
êîíöåïö³¿ ³ìïåðàòèâíèõ íîðì çâåðíóâ
óâàãó íà òå, ùî íåâ³äîìî ÿê, íà éîãî äóì-
êó, ö³ íîðìè âèíèêàþòü, òà ÿê³ ç ³ñíóþ-
÷èõ íîðì º ³ìïåðàòèâíèìè [YILC. 1985.
Vol. I. P. 92].

Ñë³ä çàçíà÷èòè, ùî â äîêòðèí³ ì³æíà-
ðîäíîãî ïðàâà ³ñíóþòü ð³çí³ ïîãëÿäè
ùîäî êëàñèô³êàö³¿ ì³æíàðîäíèõ çîáîâ’ÿ-
çàíü òà ì³ñöÿ ñåðåä íèõ çîáîâ’ÿçàíü erga
omnes. Çîêðåìà, Äæ. Êðîóôîðä çàçíà÷àº,
ùî çîáîâ’ÿçàííÿ erga omnes âèíèêàþòü
³ç çàãàëüíîãî ì³æíàðîäíîãî ïðàâà àáî
â³äïîâ³äíî äî çàãàëüíîïðèéíÿòèõ áàãàòî-
ñòîðîíí³õ äîãîâîð³â, íàïðèêëàä, ó ñôåð³
çàõèñòó ïðàâ ëþäèíè, ³ â³äñòóï â³ä íèõ
íå äîçâîëÿºòüñÿ. Âîíè ïðàêòè÷íî çá³ãà-
þòüñÿ ³ç çîáîâ’ÿçàííÿìè, ùî ïîõîäÿòü ³ç
³ìïåðàòèâíèõ íîðì ì³æíàðîäíîãî ïðàâà
[Crawford J. Third report on State
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responsibility / J. Crawford // Inter-
national Law Commission. Fitly-second
session / Geneva 2000. URL: http://
untreaty.un.org/ilc/documentation/ång-
lish/a_cn4_507.ðdf. P. 46]. Þ. ²âàñàâà
âèä³ëÿº äâîñòîðîíí³, çâè÷àéí³ áàãàòîñòî-
ðîíí³, çîáîâ’ÿçàííÿ erga omnes partes
(âçàºìîçàëåæí³ é ³íòåãðàëüí³) òà çîáî-
â’çàííÿ erga omnes [Iwasawa Y. The
Diveristy of International Obligations/
Y. Iwasawa // Audiovisual Library of
International Law. New-York. 2010. URL:
http:// untreaty.un. org/cod/avl/ls/ Iwa-
sawa _S. html]. Ì. Ãåðäåãåí çâåðòàº óâàãó
íà òå, ùî á³ëüø³ñòü ³ìïåðàòèâíèõ íîðì
ì³æíàðîäíîãî ïðàâà âñòàíîâëþþòü çî-
áîâ’ÿçàííÿ erga omnes [Ãåðäåãåí Ì. Ì³æ-
íàðîäíå ïðàâî: ï³äðó÷íèê / çà íàóê. ðåä.
². À. Ãðèöÿêà; ïåð. ç í³ì. Ð. Êîðíóòè. 9-å
âèä. Ê.: Ê.².Ñ., 2011. Ñ. 172]. Ç óðàõó-
âàííÿì äîñâ³äó ðîáîòè â Êîì³ñ³¿ ì³æíà-
ðîäíîãî ïðàâà ÎÎÍ, Ì. Î. Óøàêîâ çâåð-
òàâ óâàãó íà òå, ùî ³ìïåðàòèâí³ íîðìè
çàáåçïå÷óþòüñÿ îñîáëèâèìè çàñîáàìè,
ÿêèìè º ïîðîäæåí³ íèìè ïðàâîâ³äíîñè-
íè erga omnes [Óøàêîâ Í. À. Ïðîáëåìû
òåîðèè ìåæäóíàðîäíîãî ïðàâà. Ì.: Íàó-
êà, 1988. 191 ñ. Ñ. 146].

Ââàæàºìî, ùî êîæíà ³ç çàçíà÷åíèõ
äóìîê ùîäî âçàºìîçâ’ÿçêó íîðì jus
cogens òà çîáîâ’ÿçàíü erga omnes çàñëóãî-
âóº íà óâàãó, îñê³ëüêè âèçíà÷àº ò³ ÷è ³í-
ø³ åëåìåíòè çì³ñòó òà âçàºìîä³¿ öèõ ì³æ-
íàðîäíî-ïðàâîâèõ êàòåãîð³é. Íà íàøó
äóìêó, ñàìå ³ìïåðàòèâí³ íîðìè ïîðî-
äæóþòü ïðàâîâ³äíîñèíè erga omnes. Çà-
ïðîïîíîâàíèé Þ. ²âàñàâà òàêèé âèä çî-
áîâ’ÿçàíü â ðàìêàõ çîáîâ’ÿçàíü erga
omnes partes, ÿê ³íòåãðàëüí³ çîáîâ’ÿçàí-
íÿ, ùî âèíèêàþòü, íà éîãî äóìêó, òîä³,
êîëè äîãîâîðîì ñòâîðþºòüñÿ ïåâíèé ðå-
æèì, ó çáåðåæåíí³ ÿêîãî ð³âíîö³ííî çà-
ö³êàâëåí³ âñ³ ñòîðîíè, òà â ðàç³ ïîðóøåí-
íÿ ÿêîãî âñ³ ñòîðîíè ìîæóòü ïðèòÿãíóòè
äî â³äïîâ³äàëüíîñò³ äåðæàâó-ïîðóøíèêà,
íåçàëåæíî â³ä òîãî, ïîñòðàæäàëè âîíè
÷è í³, çàñëóãîâóº íà óâàãó. Àëå òàêèé
ñàìèé ðåæèì ìîæå áóòè ñòâîðåíèé ³ â
ðàìêàõ çîáîâ’ÿçàíü erga omnes, çîêðåìà
ïðàâîâèé ðåæèì ïðîòèä³¿ ì³æíàðîäíèì
çëî÷èíàì íà îñíîâ³ ïðèíöèï³â ³ íîðì
Ñòàòóòó ÎÎÍ. Äî çîáîâ’ÿçàíü erga omnes,

íà íàøå ïåðåêîíàííÿ, ñë³ä â³äíåñòè ³ çî-
áîâ’ÿçàííÿ äåðæàâ-ó÷àñíèöü, ùî âèçíà-
÷åí³ â Æåíåâñüêèõ êîíâåíö³ÿõ ïðî çà-
õèñò æåðòâ â³éíè 1949 ð. òà Äîäàòêîâîìó
ïðîòîêîë³ I äî íèõ 1977 ð., ùîäî ïðîòè-
ä³¿ ñåðéîçíèì ïîðóøåííÿì ì³æíàðîäíî-
ãî ãóìàí³òàðíîãî ïðàâà, ùî âèçíà÷åí³ â
Ðèìñüêîìó ñòàòóò³ Ì³æíàðîäíîãî êðèì³-
íàëüíîãî ñóäó ó ÿêîñò³ âîºííèõ çëî÷è-
í³â. Ââàæàºìî, ùî äæåðåëàìè çîáîâ’ÿ-
çàíü erga omnes, ùî ñïðÿìîâàí³ íà çà-
õèñò íàéâàæëèâ³øèõ ö³ííîñòåé ì³æíà-
ðîäíîãî ñï³âòîâàðèñòâà, ìîæóòü áóòè íå
ëèøå çâè÷àºâå ì³æíàðîäíå ïðàâî, ÿê
ââàæàº Þ. ²âàñàâà, à ³ ì³æíàðîäíå äîãî-
â³ðíå ïðàâî, ùî º âàæëèâèì ïðè âèçíà-
÷åíí³ ïðàâîâèõ îñíîâ ä³ÿëüíîñò³ ì³æíà-
ðîäíèõ êðèì³íàëüíèõ ñóä³â. Ñàìå òàêà
ïðàâîâà ïîçèö³ÿ ï³äòðèìóºòüñÿ Ì³æíà-
ðîäíèì Ñóäîì ÎÎÍ, ÿêèé ó ð³øåíí³ ó
ñïðàâ³ «Barselona» ï³äêðåñëèâ, ùî çî-
áîâ’ÿçàííÿ erga omnes âèíèêàþòü ³ç çà-
ãàëüíîãî ì³æíàðîäíîãî ïðàâà òà ì³æíà-
ðîäíèõ ³íñòðóìåíò³â óí³âåðñàëüíîãî òà
êâàç³óí³âåðñàëüíîãî õàðàêòåðó [Case
concerning The Barselona Traction, Light
and Power Company, Limited (Belgium
v. Spain). Judgment of 5 February 1970. //
ICJ Reports. URL: http://www.icj-cij.
org/docet/files/50/5387.ðdf. P. 32].

Äîñë³äæåííÿ ³ìïåðàòèâíèõ íîðì çà-
ãàëüíîãî ì³æíàðîäíîãî ïðàâà jus cogens
òà ì³æíàðîäíî-ïðàâîâèõ çîáîâ’ÿçàíü
erga omnes äîçâîëÿº ñòâåðäæóâàòè, ùî
ñàìå â ðàìêàõ öèõ ïðàâîâ³äíîñèí ñïîñòå-
ð³ãàºòüñÿ òåíäåíö³ÿ ðîçâèòêó ³íñòèòóòó
ì³æíàðîäíî-ïðàâîâî¿ â³äïîâ³äàëüíîñò³ ó
íàïðÿì³ çáëèæåííÿ òàêèõ ðåæèì³â â³ä-
ïîâ³äàëüíîñò³ çà â÷èíåííÿ ì³æíàðîäíèõ
çëî÷èí³â ÿê ³íäèâ³äóàëüíà êðèì³íàëüíà
â³äïîâ³äàëüí³ñòü òà ì³æíàðîäíî-ïðàâîâà
â³äïîâ³äàëüí³ñòü äåðæàâ, õî÷à ö³ ðåæè-
ìè º â³äîêðåìëåíèìè òà â³äíîñíî àâòî-
íîìíèìè. Îáèäâ³ êîíöåïö³¿ — «êîíöåï-
ö³ÿ ì³æíàðîäíî-ïðàâîâî¿ â³äïîâ³äàëü-
íîñò³ äåðæàâ» ³ «êîíöåïö³ÿ ³íäèâ³äóàëü-
íî¿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³»
îá’ºäíóº, ïåðø çà âñå, ñï³ëüíà ìåòà
çä³éñíåííÿ ì³æíàðîäíîãî ïðàâà, à ñàìå
çàáåçïå÷åííÿ ìèðó, ì³æíàðîäíîãî ïðàâî-
ïîðÿäêó òà áåçïåêè ëþäñòâà, ùî çíàé-
øëî â³äîáðàæåííÿ, íàñàìïåðåä, ó ð³øåí-
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íÿõ ÎÎÍ. Çîêðåìà, ó ðåçîëþö³ÿõ ùîäî
óòâîðåííÿ ì³æíàðîäíèõ êðèì³íàëüíèõ
òðèáóíàë³â ïî êîëèøí³é Þãîñëàâ³¿ òà
Ðóàíä³ Ðàäà Áåçïåêè ÎÎÍ âèçíà÷èëà, ùî
«âåëèêîìàñøòàáí³ ïîðóøåííÿ ì³æíà-
ðîäíîãî ãóìàí³òàðíîãî ïðàâà … ÿâëÿþòü
ñîáîþ çàãðîçó äëÿ ì³æíàðîäíîãî ìèðó ³
áåçïåêè» (ðåçîëþö³¿ 808 (1993) òà 827
(1993) ùîäî êîëèøíüî¿ Þãîñëàâ³¿, ðåçî-
ëþö³ÿ 955 (1994) ïî Ðóàíä³), ùî ñòàëî
ï³äñòàâîþ äëÿ çàñòîñóâàííÿ çîõîä³â, ïå-
ðåäáà÷åíèõ ãë. VII Còàòóòó ÎÎÍ. Ñë³ä
çâåðíóòè óâàãó íà òå, ùî Ðàäà Áåçïåêè
ÎÎÍ øèðîêî òëóìà÷èòü ïîíÿòòÿ ì³æíà-
ðîäíîãî ãóìàí³òàðíîãî ïðàâà, îñê³ëüêè â
ñòàòóòàõ öèõ äâîõ âèùåçàçíà÷åíèõ ì³æ-
íàðîäíèõ êðèì³íàëüíèõ òðèáóíàë³â ãå-
íîöèä ³ çëî÷èíè ïðîòè ëþäÿíîñò³ âêëþ-
÷åíî äî ãàëóç³ ì³æíàðîäíîãî ãóìàí³òàð-
íîãî ïðàâà [Äèâ., íàïðèêëàä, ðåçîëþö³¿
Ðàäè Áåçïåêè ÎÎÍ: ðåçîëþö³ÿ 771
(1992), ïóíêòè 1—3 ùîäî Áîñí³¿ ³ Ãåðöå-
ãîâèíè; ðåçîëþö³ÿ 794 (1992), ïóíêò 4 ³
ðåçîëþö³ÿ 814 Â (1993), ïóíêò 13 ùîäî
Ñîìàë³]. Ùî ñòîñóºòüñÿ ñåðéîçíèõ ïîðó-
øåíü ì³æíàðîäíîãî ãóìàí³òàðíîãî ïðà-
âà, òî, â³äïîâ³äíî äî ñòàòò³ 8 Ðèìñüêîãî
ñòàòóòó ÌÊÑ, ¿õ â³äíåñåíî äî âîºííèõ
çëî÷èí³â. Òàêèì ÷èíîì, Ðàäà Áåçïåêè
ÎÎÍ ó ðàìêàõ ì³æíàðîäíîãî ãóìàí³òàð-
íîãî ïðàâà â ¿¿ øèðîêîìó âèçíà÷åíí³
îá’ºäíóº òàê³ ì³æíàðîäí³ çëî÷èíè ÿê
çëî÷èí ãåíîöèäó, çëî÷èíè ïðîòè ëþäÿ-
íîñò³ òà âîºíí³ çëî÷èíè, ïîíÿòòÿ ÿêèõ
ï³ñëÿ Äðóãî¿ ñâ³òîâî¿ â³éíè ïðèéíÿòî
ðîçãëÿäàòè â ðàìêàõ á³ëüø øèðîêî¿ êà-
òåãîð³¿ çëî÷èí³â â³äïîâ³äíî äî ì³æíàðîä-
íîãî ïðàâà — crimina juris gentium, ÿêà

ï³ñëÿ 1946 ð. ñòàëà ÷àñòèíîþ ì³æíàðîä-
íîãî çâè÷àºâîãî ïðàâà, ùî çíàéøëî ñâîº
ï³äòâåðäæåííÿ ó ð³øåíí³ ÌÊÒÞ ó ñïðàâ³
«Prosecutor v. Tadic» (Àïåëÿö³éíà ïàëà-
òà) â³ä 15 ëèïíÿ 1999 ð. (àáç. 249 òà ³í.)
[International Tribunal for former
Yugoslavia The Prosecutor v. Dusco Tadic
Judgement 15 July 1999 // ICTY. URL:
http://www.icty.org/x/file/legal%20 Lib-
rary/jud_/supplement/supp6-e/tadic.htm].
Äî ö³º¿ êàòåãîð³¿ íå â³äíåñåíî êàòåãîð³þ
çëî÷èí³â ïðîòè ìèðó, çîêðåìà çëî÷èí
àãðåñ³¿, îñê³ëüêè, ÿê ââàæàºòüñÿ, ó ö³º¿
êàòåãîð³¿ «ìåíø ÷³òê³ ðàìêè ³ îêðåì³ ¿¿
õàðàêòåðèñòèêè ïåðåäáà÷àþòü ò³ñíèé
çâ’ÿçîê ç ïèòàííÿìè jus ad bellum» [Ýäó-
àðäî Ãðåïïè. Ëè÷íàÿ óãîëîâíàÿ îòâåò-
ñòâåííîñòü â ìåæäóíàðîäíîì ïðàâå: ýâî-
ëþöèÿ ïîíÿòèÿ // Ìåæäóíàðîäíûé æóð-
íàë Êðàñíîãî Êðåñòà. 1999: Ñáîðíèê ñòà-
òåé / Ïåð. ñ àíãë. è ôð. Ì.: ÌÊÊÊ, 2001.
Ñ. 204].

Âèñíîâêè. Êîíöåïö³ÿ íîðì ì³æíàðîä-
íîãî çàãàëüíîãî ïðàâà jus cogens òà êîí-
öåïö³ÿ ì³æíàðîäíèõ çîáîâ’ÿçàíü erga
omnes â³ä³ãðàþòü âàæëèâó ðîëü ó âèð³-
øåíí³ ïèòàíü óòâîðåííÿ òà ä³ÿëüíîñò³
ì³æíàðîäíèõ êðèì³íàëüíèõ ñóäîâèõ îð-
ãàí³â ó ñôåð³ áîðîòüáè ç ì³æíàðîäíèìè
çëî÷èíàìè.

Äîñë³äæåííÿ ïðàâîâèõ çàñàä ä³ÿëüíî-
ñò³ ì³æíàðîäíèõ êðèì³íàëüíèõ ñóä³â
âèñòóïàº àêòóàëüíèì íàïðÿìîì íàóêî-
âèõ äîñë³äæåíü ó ñôåð³ ì³æíàðîäíîãî
êðèì³íàëüíîãî ïðàâà òà ìàº âàæëèâå
ïðàêòè÷íå çíà÷åííÿ äëÿ çàáåçïå÷åííÿ
ïðàâ ëþäèíè òà íàö³îíàëüíèõ ³íòåðåñ³â
Óêðà¿íè.
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Áàçîâ À. Â. Íîðìû jus cogens è îáÿçàòåëüñòâà erga omnes â ñôåðå ìåæäóíàðîäíîãî

óãîëîâíîãî ïðàâîñóäèÿ.

Ñòàòüÿ ïîñâÿùåíà àíàëèçó ïðèìåíåíèÿ íîðì jus cogens òà îáÿçàòåëüñòâ erga omnes ó
ñôåðå ìåæäóíàðîäíîãî óãîëîâíîãî ïðàâîñóäèÿ. Èññëåäîâàíî îñíîâíûå èäåè, êîòîðûå áûëè
ïîëîæåíû â îñíîâó êîíöåïöèè íîðì jus cogens è êîíöåïöèè îáÿçàòåëüñòâ erga omnes.
Ïðîàíàëèçèðîâàíî ñîâðåìåííûå äîêòðèíû jus cogens è erga omnes.
Êëþ÷åâûå ñëîâà: íîðìû jus cogens, îáÿçàòåëüñòâà erga omnes, ìåæäóíàðîäíûå ïðåñòóï-
ëåíèÿ, ìåæäóíàðîäíûé óãîëîâíûé ñóä.

Bazov O. V. Jus cogens standards and erga omnes commitments in international

criminal justice.

The article analyzes the application of jus cogens and erga omnes obligations in international
criminal justice. The main ideas that were the basis of the concept of jus cogens norms and
the concept of obligations erga omnes are investigated. The modern doctrines of jus cogens
and erga omnes are analyzed. Imperative norms, which have a special legal force, is one of the
characteristic features of modern international law. These rules are a set that determines the
nature of international law, its goals and principles and in general its main content. The
norms of jus cogens include the principles and norms of international law prohibiting
aggression, war crimes, crimes against humanity, the crime of genocide and other inter-
national crimes. These crimes are of concern to the entire international community and oblige
states to counter these horrific phenomena. Ensuring mandatory norms in the field of
combating international crime requires the introduction of an effective international legal
mechanism, an important element of which are the relevant international courts. In case of
violation of imperative norms, there are universal legal relations of responsibility. The point is
that not only the directly affected state, but also any other state has the right to raise the
issue of the offender’s liability, in particular in the case of international crimes. This is
similar to the Roman rule «actio popularis», according to which every member of society had a
legal right to protect public interests. With this in mind, jus cogens and erga omnes are at the
heart of the legal framework of international criminal courts and are an important area of
research in international criminal law.
Key words: jus cogens norms, erga omnes obligations, international crimes, international
criminal court.
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