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МІСЦЕ ІНСТИТУТУ НОТАРІАТУ
У ПРАВОВІЙ ДОКТРИНІ СПАДКОВОГО ПРАВА УКРАЇНИ:

ТЕОРЕТИЧНИЙ АСПЕКТ

Ó ñòàòò³ äîñë³äæåíî òåîðåòè÷í³ òà ïðàêòè÷í³ ïðîáëåìè íîòàð³àòó ó â³ò÷èçíÿí³é

ïðàâîâ³é äîêòðèí³ ñïàäêîâîãî ïðàâà. Çíà÷íà óâàãà ïðèä³ëåíà àíàë³çó ïîëîæåíü, ÿê³ âïåð-

øå ç’ÿâèëèñÿ ó ñïàäêîâîìó çàêîíîäàâñòâ³, òà ñï³ðíèì ïðîáëåìàì ñïàäêîâîãî ïðàâà. Ñó-

÷àñí³ òåíäåíö³¿ ðîçâèòêó ñïàäêîâîãî ïðàâà ðîçãëÿäàþòüñÿ ç âèêîðèñòàííÿì ïîð³âíÿëü-

íî-ïðàâîâîãî ìåòîäó é ó ñâ³òë³ àäàïòàö³¿ â³ò÷èçíÿíîãî çàêîíîäàâñòâà äî ïðàâà ªâðî-

ïåéñüêîãî Ñîþçó. Çâåðòàºòüñÿ óâàãà íà íèçêó ³ñíóþ÷èõ ó ñôåð³ íîòàð³àëüíî¿ ä³ÿëüíîñò³

ïðîáëåì, ïîâ’ÿçàíèõ ³ç íîòàð³àëüíèì ïîñâ³ä÷åííÿì ñïàäêîâîãî ìàéíà, óñóíåííÿ ÿêèõ äî-

ïîìîæå íå ëèøå çàáåçïå÷èòè ñïàäêîâ³ ïðàâà, à é óñï³øíî ðåàë³çóâàòè ñóäîâó ðåôîðìó â

Óêðà¿í³.

Êëþ÷îâ³ ñëîâà: íîòàð³àò, íîòàð³àëüíà ä³ÿëüí³ñòü, ðåôîðìà íîòàð³àëüíî¿ ä³ÿëüíîñò³,

ñïàäêîâå ïðàâî, ñïàäêîäàâåöü, ñïàäêîºìåöü, äîêòðèíà ñïàäêîâîãî ïðàâà.

Ïîñòàíîâêà ïðîáëåìè. Ïðèéíÿòòÿ
íîâîãî Öèâ³ëüíîãî êîäåêñó Óêðà¿íè
(2003) ñòàëî çíà÷íîþ ïîä³ºþ â ³ñòîð³¿ ñó-
÷àñíî¿ Óêðà¿íè. Íåçâàæàþ÷è íà ÷³òêå
ïðàâîíàñòóïíèöòâî îñíîâíèõ ïîëîæåíü ³
ïðèíöèï³â, îäíî÷àñíî ç’ÿâèëèñÿ ³ íîâå-
ëè, ÿê³ ïîòðåáóþòü ºäèíîãî ðîçóì³ííÿ,
òëóìà÷åííÿ ³ çàñòîñóâàííÿ. Çà öåé ïå-
ð³îä ñôîðìóâàëàñÿ â³ò÷èçíÿíà ïðàâîâà
äîêòðèíà ñïàäêîâîãî ïðàâà òà ñêëàëàñÿ
íîòàð³àëüíà ïðàêòèêà ³ç çàñòîñóâàííÿ
â³äïîâ³äíèõ ïðàâîâèõ íîðì, ÿêà, ïðîòå,
íå âèð³øèëà âñ³õ ñóïåðå÷ëèâèõ ïèòàíü
íîòàð³àëüíî¿ ä³ÿëüíîñò³, ùî âèíèêàþòü ó
çâ’ÿçêó ç³ ñïàäêóâàííÿì çà çàïîâ³òîì,
ñïàäêóâàííÿì çà çàêîíîì òà çä³éñíåí-
íÿì ïðàâà íà ñïàäùèíó.

Ñó÷àñíà ³äåîëîã³ÿ ñïàäêîâîãî ïðàâà
áàçóºòüñÿ íà ³äåîëîã³¿ ÿê³ñíî íîâî¿ ³ñòî-
ðè÷íî¿ ôîðìàö³¿, íà íîâîìó ðîçóì³íí³
åêîíîì³÷íèõ, êóëüòóðíèõ òà äóõîâíèõ
ö³ííîñòåé, ñï³ââ³äíîøåíí³ îáîâ’ÿçê³â
äåðæàâè ³ ñóñï³ëüñòâà òà ïðèâàòíî¿ îñîáè
ÿê ñóá’ºêòà ñïàäêîâèõ â³äíîñèí, ùî çó-
ìîâëþº ïðèíöèïîâ³ çì³íè äîêòðèíàëüíî-
ãî ñòàâëåííÿ äî îêðåìèõ, òðàäèö³éíèõ
ïîëîæåíü ñïàäêîâîãî ïðàâà.

Àêòóàëüí³ñòü ïðîáëåìàòèêè äîñë³-
äæåííÿ çóìîâëåíà íåäîñêîíàë³ñòþ ïðà-
âîâîãî ðåãóëþâàííÿ â³äíîñèí, ïîâ’ÿçà-
íèõ ³ç ñïàäêóâàííÿì çà çàïîâ³òîì, çà çà-
êîíîì, çä³éñíåííÿì ïðàâà íà ñïàäùèíó
òà íåäîñòàòí³ñòþ çíàíü îñîáëèâîñò³ íîòà-
ð³àëüíîãî ïîñâ³ä÷åííÿ ñïàäêîâîãî ìàé-
íà. Ñàìå ³íñòèòóò íîòàð³àòó çàáåçïå÷óº
á³ëüøó ñò³éê³ñòü ³ ãàðàíòîâàí³ñòü ó ïîâå-
ä³íö³ ó÷àñíèê³â öèâ³ëüíèõ òà ñïàäêîâèõ
â³äíîñèí, ìàº ìîæëèâ³ñòü ñêîðîòèòè
ê³ëüê³ñòü ïðàâîïîðóøåíü, ë³êâ³äóº îá’ºê-
òèâí³ ïåðåäóìîâè ¿õ â÷èíåííÿ. Öå ïîòðå-
áóº íàóêîâîãî àíàë³çó îñíîâíèõ ïðîáëåì,
ñåðåä ÿêèõ çíà÷íå ì³ñöå ïîñ³äàþòü ïè-
òàííÿ íîòàð³àëüíîãî çàáåçïå÷åííÿ ñïàä-
êîâèõ â³äíîñèí â Óêðà¿í³.

Ñòàí äîñë³äæåííÿ òåìè. Òåîðåòè÷íèì
ï³ä´ðóíòÿì äëÿ ðîçðîáëåííÿ òåìè äî-
ñë³äæåííÿ ñòàëè ïðàö³ â³ò÷èçíÿíèõ ó÷å-
íèõ: Þ. Çà³êè, Î. Äçåðè, Í. Ñîëòèñ,
Â. Ïðîöåíêà, ª. Ðÿáîêîíÿ, Â. Êîìàðîâà,
Â. Áàðàíêîâî¿, Î. Íåë³íà, Ë. ªôèìåíêà,
Â. ×åðíèøà, Ñ. Ôóðñè òà ³íøèõ. Ïðîòå
ñë³ä çàçíà÷èòè, ùî çàãàëüíîãî àíàë³çó
ïðîáëåìàòèêè äîñë³äæåííÿ â³äíîñèí ùî-
äî â÷èíåííÿ íîòàð³àëüíèõ ä³é, ÿê³ âèíè-
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êàþòü ì³æ íîòàð³óñîì òà ñïàäêîäàâöåì
(ñïàäêîºìöåì) â Óêðà¿í³ ç óðàõóâàííÿì
ºâðîïåéñüêîãî äîñâ³äó, íå áóëî çä³éñíå-
íî.

Ìåòîþ ñòàòò³ º ïåðåîñìèñëåííÿ òåîðå-
òè÷íèõ ³ ìåòîäîëîã³÷íèõ çàñàä, ïîâ’ÿçà-
íèõ ³ç äîñë³äæåííÿì îñíîâíèõ êîíöåïòó-
àëüíèõ ï³äõîä³â äî ðîçóì³ííÿ äîêòðè-
íàëüíèõ àñïåêò³â óêðà¿íñüêîãî íîòàð³àòó
³ ñó÷àñíèõ òåíäåíö³é ðîçâèòêó ñïàäêîâî-
ãî ïðàâà, îñîáëèâîñòåé ¿õ âïëèâó íà íîð-
ìîòâîð÷³ ïðîöåñè òà ïðàâîçàñòîñóâàííÿ â
Óêðà¿í³.

Âèêëàä ìàòåð³àëó äîñë³äæåííÿ. ²í-
ñòèòóò íîòàð³àòó çàáåçïå÷óº ðåàë³çàö³þ,
îõîðîíó òà çàõèñò ñïàäêîâèõ ïðàâ ãðîìà-
äÿí. Ðîáîòà íîòàð³óñà (öå óïîâíîâàæåíà
äåðæàâîþ ô³çè÷íà îñîáà, ÿêà çä³éñíþº
íîòàð³àëüíó ä³ÿëüí³ñòü ó äåðæàâí³é íî-
òàð³àëüí³é êîíòîð³, äåðæàâíîìó íîòà-
ð³àëüíîìó àðõ³â³ àáî íåçàëåæíó ïðîôå-
ñ³éíó íîòàð³àëüíó ä³ÿëüí³ñòü) ïîâ’ÿçàíà
ç ïîñâ³ä÷åííÿì ïðàâ, à òàêîæ ôàêò³â, ùî
ìàþòü þðèäè÷íå çíà÷åííÿ. Öå îçíà÷àº,
ùî íîòàð³óñ ùîäíÿ ïðèéìàº áåçë³÷ â³ä-
â³äóâà÷³â, ìàº ñïðàâó ç ïîâñÿêäåííèìè
ëþäñüêèìè ïðîáëåìàìè é âèð³øóº âàæ-
ëèâ³ ïèòàííÿ, ùî ñòîñóþòüñÿ âñòàíîâ-
ëåííÿ ïðàâ ³ ôàêò³â. Ïðè öüîìó íîòàð³óñ
çîáîâ’ÿçàíèé ïðè âñòàíîâëåíí³ ïðàâ îä-
í³º¿ îñîáè íå äîïóñòèòè ïîðóøåííÿ ïðàâ
³íøèõ çàö³êàâëåíèõ ó ñïðàâ³ îñ³á íàâ³òü
çà ¿õíüî¿ â³äñóòíîñò³. Ó öüîìó é ïîëÿãàº
ïðàâîçàõèñíà ðîëü íîòàð³àëüíî¿ ä³ÿëü-
íîñò³ [1].

Íîòàð³àëüíà ä³ÿëüí³ñòü — öå ð³çíîâèä
þðèäè÷íî¿ ä³ÿëüíîñò³, ùî ìàº ïðåâåí-
òèâíèé õàðàêòåð òà îõîïëþº ñóêóïí³ñòü
ïîñò³éíî àáî ñèñòåìíî çä³éñíþâàíèõ ïóá-
ë³÷íèõ ä³é, ñïðÿìîâàíèõ íà þðèäè÷íå
çàêð³ïëåííÿ áåçñï³ðíèõ öèâ³ëüíèõ ïðàâ
³ ôàêò³â (ñïàäêîâèõ ïðàâ), ÿê³ âèêîíó-
þòüñÿ îðãàíàìè íîòàð³àòó òà êâàç³íîòà-
ð³àòó, ç ìåòîþ çàáåçïå÷åííÿ çàõèñòó
ïðàâ ³ çàêîííèõ ³íòåðåñ³â ô³çè÷íèõ òà
þðèäè÷íèõ îñ³á, ÿê³ çâåðíóëèñÿ çà â÷è-
íåííÿì íîòàð³àëüíèõ ä³é òà íàäàííÿì
ïðàâîâî¿ äîïîìîãè [2, ñ. 66].

Ìè ïîãîäæóºìîñÿ ç äóìêîþ Ë. ªôè-
ìåíêà, ùî, ç îãëÿäó íà ðåàë³¿ ñüîãîäåí-
íÿ, íàéïåðøå ìàþòü áóòè ñòâîðåí³ ïåðåä-
óìîâè á³ëüø âàãîìîãî çàêð³ïëåííÿ ³

âèêîðèñòàííÿ ïîòåíö³àëó íîòàð³àòó â
ñôåð³ öèâ³ëüíîãî îáîðîòó, çàáåçïå÷åííÿ
îõîðîíè òà çàõèñòó ïðàâ é ³íòåðåñ³â
ô³çè÷íèõ òà þðèäè÷íèõ îñ³á ç ìåòîþ ðîç-
áóäîâè ãðîìàäÿíñüêîãî ñóñï³ëüñòâà íà-
øî¿ äåðæàâè [3].

Íà äóìêó Þ. Çà³êè, ÿêó ìè ïîä³ëÿ-
ºìî, ³íñòèòóò íîòàð³àòó ìîæå â³ä³ãðàâàòè
çíà÷íó ðîëü ó ñóäîâ³é ðåôîðì³ â Óêðà¿í³,
îñê³ëüêè âèð³øåííÿ îäí³º¿ ç ãîëîâíèõ
ïðîáëåì ñóäîâî¿ ä³ÿëüíîñò³ — çàáåçïå-
÷åííÿ ðîçãëÿäó âñ³õ ñïðàâ, â³äíåñåíèõ äî
ï³äñóäíîñò³ ñóää³â, íåìîæëèâå áåç ¿õíüî-
ãî ðîçâàíòàæåííÿ. Îòæå, âàæëèâèì º
ðîçâèòîê íåñóäîâî¿ öèâ³ëüíî¿ þðèñäèê-
ö³¿, äî ÿêî¿ íàëåæèòü á³ëüø ïîâíå âèêî-
ðèñòàííÿ ïîçèòèâíîãî ïîòåíö³àëó ³íñòè-
òóòó íîòàð³àòó â ñôåð³ öèâ³ëüíîãî ³
ñïàäêîâîãî ïðàâà [4, ñ. 49—50].

Ó öüîìó êîíòåêñò³ çàêîðäîííèé äîñâ³ä
ïîêàçóº, ùî äåÿê³ îêðåì³ ïîëîæåííÿ
ñïàäêîâîãî ïðàâà êðà¿í ªâðîïåéñüêîãî
Ñîþçó ìîãëè áóòè âðàõîâàíèìè â íîòà-
ð³àëüí³é ä³ÿëüíîñò³ ç ïèòàíü ñïàäêóâàí-
íÿ â Óêðà¿í³, îñê³ëüêè º ïðàâîâ³ ïðîáëå-
ìè, ïîâ’ÿçàí³ ³ç ñïàäêóâàííÿì çà çàêî-
íîì, çà çàïîâ³òîì, ïðè çä³éñíåíí³ ïðàâà
íà ñïàäùèíó òîùî.

Çóïèíèìîñÿ íà õàðàêòåðèñòèö³ íîâåë
ñïàäêîâîãî ïðàâà, çàêð³ïëåíèõ ó ÖÊ
Óêðà¿íè (2003). ²ñòîòíî íîâèìè º ïîëî-
æåííÿ ùîäî ôîðìè çàïîâ³òó, ÿêà ïåðåä-
áà÷åíà çàêîíîì ³ ìàº ³ìïåðàòèâíèé õà-
ðàêòåð. Òàê, ó ñò. 1247 ÖÊ Óêðà¿íè
«Çàãàëüí³ âèìîãè äî ôîðìè çàïîâ³òó» ïå-
ðåäáà÷åíî, ùî çàïîâ³ò ñêëàäàºòüñÿ ó
ïèñüìîâ³é ôîðì³ ³ ìàº áóòè ïîñâ³ä÷åíèé
íîòàð³óñîì àáî ³íøèìè ïîñàäîâèìè,
ñëóæáîâèìè îñîáàìè, âèçíà÷åíèìè ó
ñò. 1251—1252 ÖÊ, ³ â³äïîâ³äíèìè ïóíê-
òàìè Ïîðÿäêó â÷èíåííÿ íîòàð³àëüíèõ
ä³é íîòàð³óñàìè Óêðà¿íè.

Â³äïîâ³äíî äî ÷. 1 ñò. 1247 ÖÊ çàïîâ³ò
ñêëàäàºòüñÿ ó ïèñüìîâ³é ôîðì³ ³ç çàçíà-
÷åííÿì ì³ñöÿ òà ÷àñó éîãî ñêëàäàííÿ.
Îñîáëèâ³ñòü çàïîâ³òó ïîëÿãàº â òîìó, ùî
â³í ì³ñòèòü ó ñîá³ âîëþ ñïàäêîäàâöÿ, ÿêó
â³í âèêëàâ ùå çà æèòòÿ, àëå áåçïîñåðåä-
íº çä³éñíåííÿ ö³º¿ âîë³ ìîæëèâå ëèøå çà
óìîâè ñìåðò³ ñïàäêîäàâöÿ. Öÿ îáñòàâèíà
é çóìîâëþº îñîáëèâ³ âèìîãè äî îôîðì-
ëåííÿ çàïîâ³òó, îñê³ëüêè ï³ñëÿ ñìåðò³
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îñîáà âæå íå ìàº ìîæëèâîñò³ óòî÷íèòè
÷è êîíêðåòèçóâàòè ñâî¿ íàì³ðè; íàðåøò³,
ïîìåðëèé áóäå âçàãàë³ ïîçáàâëåíèé ìîæ-
ëèâîñò³ îñïîðþâàòè öåé ïðàâî÷èí ç îãëÿ-
äó íà ïðèðîäí³ ïðè÷èíè. Óñ³ ö³ îáñòàâè-
íè ³ çóìîâëþþòü íåîáõ³äí³ñòü îáîâ’ÿç-
êîâî¿ ïèñüìîâî¿ ôîðìè çàïîâ³òó òà ïî-
ñâ³ä÷åííÿ éîãî íîòàð³óñîì. Ïèñüìîâà
ôîðìà ³ íîòàð³àëüíå ïîñâ³ä÷åííÿ çàïî-
â³òó º íåîáõ³äíèìè óìîâàìè éîãî ä³éñíî-
ñò³. Ñàìå òàêîþ º ïîçèö³ÿ â³ò÷èçíÿíîãî
çàêîíîäàâöÿ [5]. Àâòîð â³äçíà÷àº, ùî
÷èííå çàêîíîäàâñòâî âëàñíå íå âèêëþ÷àº
âèçíàííÿ ä³éñíèì ³ çàïîâ³òó, óêëàäåíîãî
â óñí³é ôîðì³. Îäíàê âèçíàííÿ ä³éñíèìè
çàïîâ³ò³â, óêëàäåíèõ ³ç ïîðóøåííÿì îáî-
â’ÿçêîâî¿ íîòàð³àëüíî¿ ôîðìè, — ïðåðî-
ãàòèâà ñóäó.

²ñòîòíî íîâèì º ïîëîæåííÿ, ÿêå íàäàº
ñïàäêîäàâöþ ïðàâî ñêëàäàòè ñåêðåòí³ çà-
ïîâ³òè (ñò. 1249 ÖÊ). Ó âèïàäêó ñêëàäàí-
íÿ òàêîãî çàïîâ³òó íîòàð³óñ ïîâèíåí ïî-
ñâ³ä÷èòè çàïîâ³ò, íå îçíàéîìèâøèñü ïðè
öüîìó ç éîãî çì³ñòîì. Íà ï³äñòàâ³ çàçíà-
÷åíîãî, àâòîð ïðîïîíóº ïðîöåäóðó ïî-
ñâ³ä÷åííÿ ñåêðåòíîãî çàïîâ³òó äåòàë³çó-
âàòè â Çàêîí³ Óêðà¿íè «Ïðî íîòàð³àò», â
Ïîðÿäêó â÷èíåííÿ íîòàð³àëüíèõ ä³é íî-
òàð³óñàìè Óêðà¿íè, à â ÖÊ âîíà ìàº áóòè
ïîäàíà â çàãàëüíèõ ðèñàõ. Çðîçóì³ëî, ùî
êîíâåðò, ó ÿêîìó çíàõîäèòüñÿ ñåêðåòíèé
çàïîâ³ò, ìàº áóòè íàëåæíèì ÷èíîì çàïå-
÷àòàíèì äëÿ òîãî, ùîá í³õòî íå çì³ã áåç-
ïåðåøêîäíî îçíàéîìèòèñÿ ç éîãî çì³ñ-
òîì. Ëèøå ïîò³ì íîòàð³óñ ìîæå íà
ïîäàíîìó çàïîâ³äà÷åì êîíâåðò³ ñòàâèòè
ñâ³é ïîñâ³ä÷óâàëüíèé íàïèñ, ñêð³ïëþâà-
òè éîãî ïå÷àòêîþ é ó ïðèñóòíîñò³ çàïî-
â³äà÷à ïîì³ùàòè éîãî â ³íøèé êîíâåðò.
Ââàæàºìî, ùî é íà ³íøîìó êîíâåðò³,
îïå÷àòàíîìó íîòàð³óñîì, ìàº áóòè ï³äïèñ
çàïîâ³äà÷à.

Äî íîâåë â³ò÷èçíÿíîãî ñïàäêîâîãî çà-
êîíîäàâñòâà â³äíîñèòüñÿ ñï³ëüíèé çà-
ïîâ³ò ïîäðóææÿ. Â³äïîâ³äíî äî ñò. 1243
ÖÊ Óêðà¿íè ïîäðóææÿ ìàº ïðàâî ñêëàñ-
òè ñï³ëüíèé çàïîâ³ò ùîäî ìàéíà, ÿêå íà-
ëåæèòü éîìó íà ïðàâ³ ñï³ëüíî¿ ñóì³ñíî¿
âëàñíîñò³. Ñêëàäàííÿ çàïîâ³òó ïîäðóæ-
æÿ º îäíîñòîðîíí³ì ïðàâî÷èíîì, â ÿêîìó
çàïîâ³äà÷ ïðåäñòàâëåíèé äâîìà ñóá’ºê-
òàìè — ÷îëîâ³êîì òà äðóæèíîþ, à òîìó

ï³äïèñè êîæíîãî ç ïîäðóææÿ º îáîâ’ÿç-
êîâèìè [6, ñ. 142].

Íà â³äì³íó â³ä óêðà¿íñüêîãî í³ìåöüêå
çàêîíîäàâñòâî ïåðåäáà÷àº, ùî ñï³ëüíèé
çàïîâ³ò ïîäðóææÿ ñêëàäàºòüñÿ ç äâîõ çà-
ïîâ³ò³â, ó ÿêèõ ïîäðóææÿ âçàºìíî ðîç-
ãëÿäàºòüñÿ â ÿêîñò³ ñïàäêîºìö³â ³ íà âè-
ïàäîê ñìåðò³ îäíîãî ç íèõ îáîâ’ÿçêîâî
çàçíà÷àºòüñÿ, ùî âñå ìàéíî ïîìåðëîãî
ïåðåõîäèòü äî òîãî ç ïîäðóææÿ, õòî çà-
ëèøàºòüñÿ æèâèì. Àâòîð â³äçíà÷àº, ùî
íåäîñêîíàëà êîíñòðóêö³ÿ çàïîâ³òó ïî-
äðóææÿ çà çàêîíîäàâñòâîì Óêðà¿íè ïðè-
âîäèòü äî âèíèêíåííÿ ñóïåðå÷íîñòåé ó
éîãî çàñòîñóâàíí³ òà íå ñïðèÿº íàëåæíî-
ìó çàõèñòó ïðàâ òà ³íòåðåñ³â ñóá’ºêò³â
ñïàäêîâèõ ïðàâîâ³äíîñèí.

Íîâèì ³íñòèòóòîì ñïàäêîâîãî ïðàâà º
ñïàäêîâèé äîãîâ³ð (ñò. 1302 ÖÊ). Ñóò-
í³ñòü öüîãî äîãîâîðó ïîëÿãàº â òîìó, ùî
çà òàêèì äîãîâîðîì â³äáóâàºòüñÿ ðîçïî-
ðÿäæåííÿ íàëåæíèì â³ä÷óæóâà÷åâ³ ìàé-
íîì ùå çà æèòòÿ, ùî ñóïåðå÷èòü ïðà-
âîâ³é ïðèðîä³ ñïàäêóâàííÿ, îñê³ëüêè
íàáóòòÿ ³ çä³éñíåííÿ ñïàäêîâèõ ïðàâ
ìîæëèâå ëèøå çà íåîäì³ííî¿ óìîâè —
ñìåðò³ ñïàäêîäàâöÿ. Âèêîíàííÿ ñïàäêî-
âîãî äîãîâîðó ï³ñëÿ ñìåðò³ â³ä÷óæóâà÷à
çà ïåâíèõ îáñòàâèí ìîæå áóòè äîñèòü
ïðîáëåìàòè÷íèì, îñê³ëüêè â³äñóòí³é
ïðàâîâèé ìåõàí³çì éîãî ðåàë³çàö³¿. Ïî-
êëàäåííÿ íà íîòàð³óñà îáîâ’ÿçê³â ùîäî
êîíòðîëþ çà âèêîíàííÿì ñïàäêîâîãî äî-
ãîâîðó ìàº äåêëàðàòèâíèé õàðàêòåð. ²ñ-
íóâàííÿ ³íñòèòóòó ñïàäêîâîãî äîãîâîðó â
òàê³é ðåäàêö³¿ íå ìîæå íå ñóïåðå÷èòè
îñíîâíèì çàñàäàì ³íñòèòóòó íåîáõ³äíèõ
ñïàäêîºìö³â, ÿê³ íàáóâàþòü ïðàâî íà îáî-
â’ÿçêîâó ÷àñòêó ñïàäùèíè íåçàëåæíî â³ä
çì³ñòó çàïîâ³òó.

Íîâåëîþ ÖÊ Óêðà¿íè º çàïðîâàäæåí-
íÿ çàãàëüíîãî ïðàâèëà ïðî òå, ùî ñïàä-
êîºìöÿìè çà çàïîâ³òîì ³ çà çàêîíîì ìî-
æóòü áóòè îñîáè, ÿê³ áóëè çà÷àò³ çà
æèòòÿ ñïàäêîäàâöÿ ³ íàðîäèëèñÿ æèâè-
ìè ï³ñëÿ â³äêðèòòÿ ñïàäùèíè (ñò. 1222).
Îäíàê ïèòàííÿ çàñòîñóâàííÿ ðåïðîäóê-
òèâíèõ òåõíîëîã³é ³ íàðîäæåííÿ äèòèíè
÷åðåç òðèâàëèé ÷àñ ï³ñëÿ ñìåðò³ ñïàäêî-
äàâöÿ øëÿõîì øòó÷íîãî çàïë³äíåííÿ çà-
ëèøèëèñÿ ïîçà óâàãîþ çàêîíîäàâöÿ, òî-
ìó ôàêò íàÿâíîñò³ þðèäè÷íèõ çâ’ÿçê³â
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ì³æ òàêîþ äèòèíîþ ³ ¿¿ áàòüêîì ï³äëÿãàº
âñòàíîâëåííþ â ñóäîâîìó ïîðÿäêó. Â³ä-
ïîâ³äíî äî ñïàäêîºìö³â òðåáà â³äíîñèòè
ÿê îñ³á, ÿê³ áóëè çà÷àò³ çà æèòòÿ ñïàäêî-
äàâöÿ ³ íàðîäæåí³ æèâèìè ï³ñëÿ â³ä-
êðèòòÿ ñïàäùèíè, òàê ³ îñ³á, ÿê³ íàðîäè-
ëèñÿ ï³ñëÿ ñìåðò³ ñïàäêîäàâöÿ âíàñë³äîê
çàñòîñóâàííÿ äîïîì³æíèõ ðåïðîäóêòèâ-
íèõ òåõíîëîã³é.

Çíà÷íèõ çì³í çàçíàâ ³íñòèòóò «âèìî-
ðî÷íîñò³» ìàéíà. ÖÊ Óêðà¿íè (2003) ââå-
äåíî íîâå ïîíÿòòÿ «â³äóìåðë³ñòü ñïàäùè-
íè» (ñò. 1277): íàÿâíà ñïàäùèíà ìàº áóòè
ó ñóäîâîìó ïîðÿäêó âèçíàíà â³äóìåðëîþ,
ï³ñëÿ ÷îãî âîíà ïåðåõîäèòü ó âëàñí³ñòü òå-
ðèòîð³àëüíî¿ ãðîìàäè çà ì³ñöåì ¿¿ â³äêðèò-
òÿ. Àâòîð â³äçíà÷àº, ùî ³íñòèòóò â³äóìåð-
ëî¿ ñïàäùèíè ñòâîðåíî áåç óðàõóâàííÿ
çàðóá³æíîãî äîñâ³äó. Âèÿâëÿºòüñÿ öå â òî-
ìó, ùî ñóá’ºêòîì ïðàâà íà íåóñïàäêîâàíå
ìàéíî âèçíàºòüñÿ íå äåðæàâà, à òåðèòî-
ð³àëüíà ãðîìàäà, ùî a priori çíèæóº, à ïî-
äåêóäè ³ íå í³âåëþº åôåêòèâí³ñòü âèêî-
íàííÿ ôóíêö³¿ óñóíåííÿ áåçñóá’ºêòíîñò³,
ÿêó ìàº âèêîíóâàòè â³äóìåðë³ñòü. Öå ³
çðîçóì³ëî, àäæå òåðèòîð³àëüíà ãðîìàäà íå
ìàº ³ íå ìîæå ìàòè òàêîãî îáñÿãó öèâ³ëü-
íî¿ ïðàâîñóá’ºêòíîñò³, ÿêèì âîëîä³º äåð-
æàâà [7, ñ. 219—220].

Îòæå, íàä³ëåííÿ òåðèòîð³àëüíî¿ ãðî-
ìàäè ñòàòóñîì ïðàâîíàñòóïíèêà ó ìàéí³
º íåäîö³ëüíèì. Íà íàøó äóìêó, ïîâåð-
íåííÿ âèìîðî÷íîãî ìàéíà äî äåðæàâè
ìàº îáîâ’ÿçêîâî ñóïðîâîäæóâàòèñÿ íà-
äàííÿì äåðæàâ³ ñòàòóñó ñïàäêîºìöÿ.

Äî àêòóàëüíèõ ïèòàíü, ÿê³ íå âðåãó-
ëüîâàí³ ÷èííèì çàêîíîäàâñòâîì, ñë³ä
â³äíåñòè ³ ïèòàííÿ ïðî ïîâ³äîìëåííÿ íî-
òàð³óñîì ñïàäêîºìö³â ïðî â³äêðèòòÿ
ñïàäùèíè. Çà ÷èííèì çàêîíîäàâñòâîì íà
ï³äñòàâ³ ñò. 1212 ÖÊ Óêðà¿íè, ñò. 63 Çà-
êîíó «Ïðî íîòàð³àò» íîòàð³óñ, ÿêèé
îäåðæàâ â³ä ñïàäêîºìö³â ïîâ³äîìëåííÿ
ïðî â³äêðèòòÿ ñïàäùèíè, çîáîâ’ÿçàíèé
ïîâ³äîìèòè ïðî öå òèõ ñïàäêîºìö³â, ì³ñ-
öå ïðîæèâàííÿ àáî ðîáîòè ÿêèõ éîìó
â³äîìå. Ó ï. 2.2. Ãëàâè 9 Ïîðÿäêó â÷è-
íåííÿ íîòàð³àëüíèõ ä³é íîòàð³óñàìè
Óêðà¿íè çàçíà÷åíî, ùî íîòàð³óñ ìîæå òà-
êîæ çðîáèòè âèêëèê ñïàäêîºìö³â øëÿ-
õîì ïóáë³÷íîãî îãîëîøåííÿ àáî ïîâ³äîì-
ëåííÿ ïðî öå ó ïðåñ³ [8]. Îäíàê ó çàêîí³

íå ñêàçàíî, çà ÿê³ êîøòè íîòàð³óñ áóäå
ïóáë³êóâàòè òàê³ ïîâ³äîìëåííÿ, îñê³ëü-
êè ÷. 4 ñò. 1283 ÖÊ Óêðà¿íè «Îõîðîíà
ñïàäêîâîãî ìàéíà» ïåðåäáà÷åíî â³äøêî-
äóâàííÿ ñïàäêîºìöÿìè âèòðàò ëèøå íà
îõîðîíó ñïàäêîâîãî ìàéíà, à íå âèòðàò,
ïîâ’ÿçàíèõ ³ç ¿õ ðîçøóêîì [9, ñ. 320].

Íà äóìêó àâòîðà, Ì³í³ñòåðñòâî þñòè-
ö³¿ Óêðà¿íè ³ ÷èííå çàêîíîäàâñòâî Óêðà¿-
íè ìàº âèçíà÷èòè äðóêîâàíèé îðãàí (â
åëåêòðîííîìó òà (àáî) ïàïåðîâîìó âèãëÿ-
ä³), à òàêîæ âñòàíîâèòè îáîâ’ÿçîê íîòà-
ð³óñà ïîâ³äîìëÿòè ñïàäêîºìö³â òà ³íøèõ
çà³íòåðåñîâàíèõ îñ³á ïðî íàì³ð çä³éñíåí-
íÿ ïðàâà íà ñïàäùèíó, âæèòòÿ çàõîä³â
ùîäî îõîðîíè ñïàäùèíè òîùî.

Íîâåëîþ ÖÊ Óêðà¿íè ïîð³âíÿíî ç ÖÊ
ÓÐÑÐ (1963 ð.) º îõîðîíà òà óïðàâë³ííÿ
ñïàäêîâèì ìàéíîì. ×èííå çàêîíîäàâ-
ñòâî Óêðà¿íè íå ìàº íàä³éíîãî ïðàâîâîãî
ìåõàí³çìó çàáåçïå÷åííÿ (ðåàë³çàö³¿, îõî-
ðîíè òà çàõèñòó) ïðàâ òà çàêîííèõ ³íòå-
ðåñ³â ñïàäêîºìö³â, îõîðîíè òà çáåðåæåí-
íÿ ñïàäêîâîãî ìàéíà. Â³äïîâ³äíî äî
ñò. 60 Çàêîíó Óêðà¿íè «Ïðî íîòàð³àò»,
ñò. 1283 ÖÊ Óêðà¿íè îõîðîíà ñïàäêîâîãî
ìàéíà çä³éñíþºòüñÿ íîòàð³óñîì çà ì³ñ-
öåì â³äêðèòòÿ ñïàäùèíè; ó íàñåëåíèõ
ïóíêòàõ, äå íåìàº íîòàð³óñ³â — îðãàíà-
ìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ; âèêîíàâ-
öåì çàïîâ³òó (ï. 1 ÷. 1 ñò. 1290 ÖÊ Óêðà¿-
íè), à äëÿ çàõèñòó ïðàâ ³ ñâîáîä â³ò-
÷èçíÿíèõ ñïàäêîºìö³â çà êîðäîíîì —
òàêîæ êîíñóëîì (ñò. 36 Êîíñóëüñüêîãî
ñòàòóòó Óêðà¿íè).

Äëÿ îõîðîíè ñïàäêîâîãî ìàéíà íîòà-
ð³óñ çà ó÷àñòþ çàö³êàâëåíèõ îñ³á (ÿêùî
âîíè òàêîãî áàæàþòü) ³ íå ìåíøå ÿê äâîõ
ñâ³äê³â ñêëàäàº îïèñ ñïàäêîâîãî ìàéíà.
Â îïèñ³ ñïàäêîâîãî ìàéíà íîòàð³óñ âêà-
çóº âñå ìàéíî, ÿêå â³í çíàéøîâ íà ì³ñö³
â³äêðèòòÿ ñïàäùèíè, âêàçóº äîêëàäíó
õàðàêòåðèñòèêó ïðåäìåò³â ³ ¿õíüîãî çíî-
øåííÿ, à òàêîæ âàðò³ñòü. ßêùî ñïàäêî-
ºìö³ íå çãîäí³ ç îö³íþâàííÿì íîòàð³óñà,
âîíè âïðàâ³ çàïðîñèòè åêñïåðòà-îö³íùè-
êà. Âèòðàòè, ïîâ’ÿçàí³ ç îïëàòîþ åêñïåð-
òà, ñïàäêîºìö³ áåðóòü íà ñåáå.

Îõîðîíà ìàéíà òðèâàº ïðîòÿãîì øåñ-
òè ì³ñÿö³â äî çàê³í÷åííÿ òåðì³íó äëÿ
ïðèéíÿòòÿ ñïàäùèíè âñ³ìà ñïàäêîºìöÿ-
ìè (ñò. 1298 ÖÊ). ßêùî íåîáõ³äí³ñòü â
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îõîðîí³ ñïàäêîâîãî ìàéíà â³äïàäàº ðà-
í³øå, òî ä³ÿëüí³ñòü íîòàð³óñà ç îõîðîíè
ñïàäêîâîãî ìàéíà ïðèïèíÿºòüñÿ. ßêùî ó
ñêëàä³ ñïàäùèíè º ìàéíî, ùî ïîòðåáóº
óïðàâë³ííÿ, äîãëÿäó ÷è â÷èíåííÿ ³íøèõ
ôàêòè÷íèõ ÷è þðèäè÷íèõ ä³é äëÿ ï³ä-
òðèìêè éîãî â íàëåæíîìó ñòàí³, íîòà-
ð³óñ, à â íàñåëåíèõ ïóíêòàõ, äå íåìàº íî-
òàð³óñà, — â³äïîâ³äíèé îðãàí ì³ñöåâîãî
ñàìîâðÿäóâàííÿ, ó ðàç³ â³äñóòíîñò³ ñïàä-
êîºìö³â àáî âèêîíàâöÿ çàïîâ³òó, íà ï³ä-
ñòàâ³ çàÿâè çà³íòåðåñîâàíî¿ îñîáè ï³ñëÿ
ïðåä’ÿâëåííÿ ñâ³äîöòâà ïðî ñìåðòü ñïàä-
êîäàâöÿ óêëàäàº äîãîâ³ð íà óïðàâë³ííÿ
ñïàäùèíîþ â³äïîâ³äíî äî ñò. 1285 ÖÊ
Óêðà¿íè [10, ñ. 84—90]. Îäíàê ÷èííå çà-
êîíîäàâñòâî Óêðà¿íè íå ðåãóëþº ñèòóà-
ö³þ, êîëè â çàíèæåíí³ îö³íêè ñïàäêîâî-
ãî ìàéíà áóäóòü çàö³êàâëåí³ âêàçàí³ îñî-
áè, à íîòàð³óñ íå íàä³ëåíèé áóäü-ÿêèìè
äîäàòêîâèìè ïîâíîâàæåííÿìè äëÿ ðå-
àë³çàö³¿ ïóáë³÷íîãî ³íòåðåñó.

Àíàë³ç òåîð³¿, ³äåé, êîíöåïö³é, íàóêî-
âèõ ïðàöü äàº çìîãó çðîáèòè òàê³ âè-
ñíîâêè.

Ïî-ïåðøå, ç îãëÿäó íà ðåàë³¿ ñüîãîäåí-
íÿ, íàéïåðøå ìàþòü áóòè ñòâîðåí³ ïåðåä-
óìîâè á³ëüø âàãîìîãî çàêð³ïëåííÿ ³ âè-
êîðèñòàííÿ ïîòåíö³àëó íîòàð³àòó ó ñôåð³
öèâ³ëüíîãî îáîðîòó, çàáåçïå÷åííÿ îõîðî-
íè, çàõèñòó òà çä³éñíåííÿ ñïàäêîâèõ
ïðàâ ó ñó÷àñíèõ óìîâàõ ç ìåòîþ ðîçáóäî-

âè ãðîìàäÿíñüêîãî ñóñï³ëüñòâà íàøî¿
äåðæàâè.

Ïî-äðóãå, â óìîâàõ ºâðî³íòåãðàö³éíèõ
ïðîöåñ³â, çáëèæåííÿ ïðàâîâèõ ñèñòåì ³
ãëîáàë³çàö³¿ ïðàâà âèíèêëà ïîòðåáà â ïî-
äàëüøîìó âäîñêîíàëåíí³ â÷èíþâàíèõ
íîòàð³àëüíèõ ä³é, ï³äâèùåí³ âèìîãè äî
êâàë³ô³êàö³¿ íîòàð³óñ³â ³ ¿õíüî¿ â³äïî-
â³äàëüíîñò³, àäæå ñàìå â³ä ÿêîñò³ ðîáîòè
íîòàð³àëüíèõ îðãàí³â çàëåæèòü ïðàâèëü-
íå ôóíêö³îíóâàííÿ öèâ³ëüíîãî îá³ãó â
äåðæàâ³, åôåêòèâí³ñòü çàáåçïå÷åííÿ
ñïàäêîâèõ ïðàâ â Óêðà¿í³.

Ïî-òðåòº, ³íñòèòóò íîòàð³àòó ìîæå
â³ä³ãðàâàòè çíà÷íó ðîëü ó ñóäîâ³é ðåôîð-
ì³ â Óêðà¿í³, îñê³ëüêè âèð³øåííÿ îäí³º¿
ç ãîëîâíèõ ïðîáëåì ñóäîâî¿ ä³ÿëüíîñò³ —
çàáåçïå÷åííÿ ðîçãëÿäó âñ³õ ñïðàâ, â³äíå-
ñåíèõ äî ï³äñóäíîñò³ ñóää³â, íåìîæëèâå
áåç ¿õíüîãî ðîçâàíòàæåííÿ. Îòæå, âàæ-
ëèâèì º ðîçâèòîê äîñóäîâî¿ öèâ³ëüíî¿
þðèñäèêö³¿, äî ÿêî¿ íàëåæèòü á³ëüø ïîâ-
íå âèêîðèñòàííÿ ïîçèòèâíîãî ïîòåí-
ö³àëó ³íñòèòóòó íîòàð³àòó ó ñôåð³ öèâ³ëü-
íîãî ³ ñïàäêîâîãî ïðàâà.

Ïî-÷åòâåðòå, ïîòåíö³àë íîòàð³àòó â
ðîçâèòêó ñïàäêîâîãî ïðàâà Óêðà¿íè äà-
ëåêî íå âè÷åðïíèé. ßê íîòàð³àò, òàê ³
ñïàäêîâå ïðàâî ïîòðåáóþòü çì³ñòîâíîãî
êîðåãóâàííÿ, ïðî ùî çàñâ³ä÷óþòü âèÿâ-
ëåí³ ïðîáëåìè.
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Íåëèí À. È. Ìåñòî èíñòèòóòà íîòàðèàòà â ïðàâîâîé äîêòðèíå íàñëåäñòâåííîãî

ïðàâà Óêðàèíû: òåîðåòè÷åñêèé àñïåêò.

Â ñòàòüå èññëåäîâàíû òåîðåòè÷åñêèå è ïðàêòè÷åñêèå ïðîáëåìû íîòàðèàòà â îòå÷åñ-

òâåííîé ïðàâîâîé äîêòðèíå íàñëåäñòâåííîãî ïðàâà. Çíà÷èòåëüíîå âíèìàíèå óäåëåíî

àíàëèçó ïîëîæåíèé, êîòîðûå âïåðâûå ïîÿâèëèñü â íàñëåäñòâåííîì çàêîíîäàòåëüñòâå, è

ñïîðíûì ïðîáëåìàì íàñëåäñòâåííîãî ïðàâà. Ñîâðåìåííûå òåíäåíöèè ðàçâèòèÿ íàñëåä-

ñòâåííîãî ïðàâà ðàññìàòðèâàþòñÿ ñ èñïîëüçîâàíèåì ñðàâíèòåëüíî-ïðàâîâîãî ìåòîäà è â

ñâåòå àäàïòàöèè îòå÷åñòâåííîãî çàêîíîäàòåëüñòâà ê ïðàâó Åâðîïåéñêîãî Ñîþçà. Îáðà-

ùàåòñÿ âíèìàíèå íà ðÿä ñóùåñòâóþùèõ â ñôåðå íîòàðèàëüíîé äåÿòåëüíîñòè ïðîáëåì,

ñâÿçàííûõ ñ íîòàðèàëüíûì óäîñòîâåðåíèåì íàñëåäñòâåííîãî èìóùåñòâà, óñòðàíåíèå

êîòîðûõ ïîìîæåò íå òîëüêî îáåñïå÷èòü íàñëåäñòâåííûå ïðàâà, íî è óñïåøíî ðåàëèçî-

âàòü ñóäåáíóþ ðåôîðìó â Óêðàèíå.

Êëþ÷åâûå ñëîâà: íîòàðèàò, íîòàðèàëüíàÿ äåÿòåëüíîñòü, ðåôîðìà íîòàðèàëüíîé äåÿ-

òåëüíîñòè, íàñëåäñòâåííîå ïðàâî, íàñëåäîäàòåëü, íàñëåäíèê, äîêòðèíà íàñëåäñòâåííî-

ãî ïðàâà.

Nelin O. I. The place of the notary institution in the doctrine of the probate law in

Ukraine: theoretical aspect.

The author studies some theoretical and practical issues of the notary system in the national

legal doctrine of the probate law. It has been determined that the notary system plays an

important part in regulating economic relations, provides steadiness and security in behaviour

of participants of civil and hereditary relations, facilitates the decrease in the number of

violations and eliminates objective conditions of their commission. This requires some scientific

analysis of the basic issues, among which the important place is taken by the issues of notary
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activities in the legal regulation of hereditary relationships in Ukraine. In this connection

grows the significance of studying the place of the notary institution in the doctrine of probate

law in Ukraine.

Therefore, the author studies social relationships that arise in the context of notary activities,

as well as the ones in connection with notarial acts between a notary public and testator (heir)

and also between a notary public and state bodies.

Taking into consideration the modern realities, the conditions of using more strengthened

notary potential should be created in the sphere of protection of civil rights and interests of

both natural and legal entities with the purpose of building up a civil society of the country.

The notary institution may play a significant part in the judiciary reform in Ukraine as the

solution of one of the main problems in judicial activity, i.e. consideration of all cases in a court

judges’ jurisdiction, is impossible without decreasing the their workload. So, the important is

the development of pre-court civil jurisdiction, where a more complete use of the positive

potential of the notary institution in the sphere of the civil and probate laws belongs to.

In this context, the international experience demonstrates that certain regulations of the

probate law in EU countries could be taken into account in the notary activities considering the

issues of heirdom, as there are some problems in the legal mechanism of probate law realization

in Ukraine.

The author analyses some novelties of the probate law in the country in accordance with the

Civil Code of Ukraine (2003). The most novel are some provisions as to the forms of testament,

secret will, spousal testamentary trust, probate contract, five determined categories of

heirs-at-law, protection and management of inheritable property as well.

The modern trends of the probate law are considered within the framework of the national

legislation adaptation to the EU law. Attention is drawn to a number of existing problems in

the sphere of notary activity, elimination of which will not only help to provide inheritance

rights, but also to successfully realize judicial reform in Ukraine.

Key words: notary system, notary activity, reform of the notary activity, probate law, testator,

heir, doctrine of probate law.

74

9/2020 ISSN 2308-9636. Þðèäè÷íà Óêðà¿íà. 2020. ¹ 9

ÍÎÒÀÐ²ÀÒ




