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МІЖНАРОДНО�ПРАВОВІ ЗАСАДИ ВІДПОВІДАЛЬНОСТІ
ЗА МІЖНАРОДНІ ЗЛОЧИНИ

ПРОТИ КУЛЬТУРНОЇ СПАДЩИНИ
В УМОВАХ ЗБРОЙНИХ КОНФЛІКТІВ1

Ñòàòòÿ ïðèñâÿ÷åíà àíàë³çó ïèòàíü ì³æíàðîäíî-ïðàâîâîãî çàáåçïå÷åííÿ â³äïîâ³äàëü-

íîñò³ çà ì³æíàðîäí³ çëî÷èíè ó ñôåð³ çàõèñòó êóëüòóðíèõ ö³ííîñòåé. Ïðîàíàë³çîâàíî

îñíîâí³ ì³æíàðîäíî-ïðàâîâ³ àêòè òà ñóäîâà ïðàêòèêà â ö³é ñôåð³. Íàäàíî ïðîïîçèö³¿

ùîäî âäîñêîíàëåííÿ ì³æíàðîäíèõ ³ âíóòð³øíüîäåðæàâíèõ ïðàâîâèõ àêò³â.

Êëþ÷îâ³ ñëîâà: ì³æíàðîäíèé êðèì³íàëüíèé ñóä, êóëüòóðí³ ö³ííîñò³, êóëüòóðíà ñïàä-

ùèíà, ì³æíàðîäí³ çëî÷èíè.

Çã³äíî ³ç Çàãàëüíîþ äåêëàðàö³ºþ ïðàâ
ëþäèíè ³äåàë â³ëüíî¿ ëþäñüêî¿ îñîáè,
â³ëüíî¿ â³ä ñòðàõó òà íóæäè, ìîæíà
çä³éñíèòè, ò³ëüêè ÿêùî áóäóòü ñòâîðåí³
òàê³ óìîâè, çà ÿêèõ êîæåí ìîæå êîðèñ-
òóâàòèñÿ ñâî¿ìè åêîíîì³÷íèìè, ñîö³àëü-
íèìè, êóëüòóðíèìè òà ïîë³òè÷íèìè ïðà-
âàìè. Ðîçóì³ííÿ ñèñòåìíîãî õàðàêòåðó
çàçíà÷åíèõ ïðàâ ïåðåäáà÷àº ñòâîðåííÿ
íàëåæíèõ óìîâ äëÿ ¿õ ðåàë³çàö³¿ ÿê íà
íàö³îíàëüíîìó, òàê ³ ì³æíàðîäíîìó ð³â-
íÿõ, çîêðåìà é ó ñôåð³ ñóäîâîãî çàõèñòó.
Ïðè öüîìó â Ì³æíàðîäíîìó ïàêò³ ïðî
åêîíîì³÷í³, ñîö³àëüí³ ³ êóëüòóðí³ ïðàâà,
ÿêèé áóëî ðàòèô³êîâàíî Óêàçîì Ïðåçè-
ä³¿ Âåðõîâíî¿ Ðàäè Óêðà¿íñüêî¿ ÐÑÐ â³ä
19 æîâòíÿ 1973 ð., âèçíà÷åíî, ùî äåðæà-
âè-ó÷àñíèö³ öüîãî Ïàêòó çîáîâ’ÿçóþòüñÿ
ãàðàíòóâàòè, ùî åêîíîì³÷í³, ñîö³àëüí³ é
êóëüòóðí³ ïðàâà, ïðîãîëîøåí³ â íüîìó,
çä³éñíþâàòèìóòüñÿ áåç áóäü-ÿêî¿ äèñ-
êðèì³íàö³¿ ùîäî ðàñè, êîëüîðó øê³ðè,
ñòàò³, ìîâè, ðåë³ã³¿, ïîë³òè÷íèõ ÷è ³í-
øèõ ïåðåêîíàíü, íàö³îíàëüíîãî ÷è ñî-
ö³àëüíîãî ïîõîäæåííÿ, ìàéíîâîãî ñòàíó,
íàðîäæåííÿ ÷è ³íøî¿ îáñòàâèíè (÷. 2
ñò. 2 öüîãî Ïàêòó). Îñê³ëüêè ðåàë³çàö³ÿ

åêîíîì³÷íèõ, ñîö³àëüíèõ, ïîë³òè÷íèõ ³
êóëüòóðíèõ ïðàâ íîñèòü êîìïëåêñíèé,
ñèñòåìíèé õàðàêòåð, îñîáëèâî¿ âàãè
îñòàíí³ì ÷àñîì íàáóâàþòü ïèòàííÿ çáå-
ðåæåííÿ ³ çàõèñòó êóëüòóðíèõ ö³ííîñ-
òåé, îñê³ëüêè öå ñòîñóºòüñÿ íå ëèøå
äåðæàâè, íà òåðèòîð³¿ ÿêî¿ âîíè çíàõî-
äÿòüñÿ, à é óñ³õ íàðîä³â ñâ³òó. Òàêèì ÷è-
íîì, çáåðåæåííÿ ³ çàõèñò îá’ºêò³â êóëü-
òóðíî¿ ñïàäùèíè, îñîáëèâî â óìîâàõ
çáðîéíèõ êîíôë³êò³â, º ñïðàâîþ íå ëèøå
îêðåìî¿ äåðæàâè, à âñüîãî ì³æíàðîäíîãî
ñï³âòîâàðèñòâà.

ßê â³äîìî, ïèòàííÿ çàõèñòó êóëüòóð-
íèõ ö³ííîñòåé ïîñò³éíî çíàõîäÿòüñÿ â
ïîë³ çîðó ì³æíàðîäíî¿ ñï³ëüíîòè. Çîêðå-
ìà, ö³ ïèòàííÿ çíàéøëè â³äîáðàæåííÿ â
Ãààçüêèõ êîíâåíö³ÿõ 1899 ³ 1907 ðð.,
îñîáëèâî â Ãààçüêîìó ïîëîæåíí³ 1907 ð.
(ñòàòò³ 27, 59 áåçïîñåðåäíüî ñòîñóþòüñÿ
çàõèñòó ï³ä ÷àñ â³éíè êóëüòóðíèõ îá’ºê-
ò³â), ÿêå Íþðíáåðçüêèì òðèáóíàëîì áó-
ëî â³äíåñåíî äî ì³æíàðîäíîãî çâè÷àºâîãî
ïðàâà. 15 êâ³òíÿ 1935 ð. äåðæàâàìè —
÷ëåíàìè Ïàíàìåðèêàíñüêîãî ñîþçó áóëî
ï³äïèñàíî Âàøèíãòîíñüêèé ïàêò ùîäî
çàõèñòó óñòàíîâ, ùî ñëóãóþòü ö³ëÿì íà-
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1 Íà ìîìåíò âèõîäó æóðíàëó äåÿê³ íîðìàòèâí³ àêòè ìîãëè çàçíàòè çì³í.



óêè ³ ìèñòåöòâà, òà ³ñòîðè÷íèõ îá’ºêò³â
(Ïàêò Ðåð³õà), ùî íàáóâ ÷èííîñò³
26 ñåðïíÿ 1935 ð., òà ó÷àñíèêîì ÿêîãî º,
çîêðåìà, ÑØÀ.

Íàéá³ëüø âàæëèâèì ì³æíàðîäíî-ïðà-
âîâèì àêòîì ùîäî çáåðåæåííÿ îá’ºêò³â
êóëüòóðíî¿ ñïàäùèíè òà ïîâîäæåííÿ ç
íèìè â óìîâàõ çáðîéíèõ êîíôë³êò³â º Ãà-
àçüêà êîíâåíö³ÿ â³ä 14 òðàâíÿ 1954 ð.
ïðî çàõèñò êóëüòóðíèõ ö³ííîñòåé ó ðàç³
çáðîéíîãî êîíôë³êòó òà äîäàòêîâ³ ïðîòî-
êîëè äî íå¿ 1954 ³ 1999 ðð. â³äïîâ³äíî,
ÿêà ñïðèéìàºòüñÿ â ÿêîñò³ çàãàëüíîâè-
çíàíîãî óí³âåðñàëüíîãî çâîäó íîðì ó
ñôåð³ çàõèñòó êóëüòóðíèõ ö³ííîñòåé.
Ïðîöåäóðí³ ïèòàííÿ âèêîíàííÿ çàçíà÷å-
íî¿ Êîíâåíö³¿, çîêðåìà ïðàâèëà ôîðìó-
âàííÿ òà âåäåííÿ Ì³æíàðîäíîãî ðåºñòðó
êóëüòóðíèõ ö³ííîñòåé, ùî çíàõîäèòüñÿ
ï³ä ñïåö³àëüíèì çàõèñòîì, âèçíà÷åíî â ¿¿
Âèêîíàâ÷îìó ðåãëàìåíò³, ÿêèé º ¿¿ íå-
â³ä’ºìíîþ ÷àñòèíîþ. Öÿ Êîíâåíö³ÿ òà
ïåðøèé ïðîòîêîë äî íå¿ º ÷àñòèíîþ íà-
ö³îíàëüíîãî çàêîíîäàâñòâà Óêðà¿íè.

Â³äïîâ³äíî äî ïîëîæåíü Êîíâåíö³¿
1954 ð. çàõèñò êóëüòóðíèõ ö³ííîñòåé
ñêëàäàºòüñÿ ç ¿õ îõîðîíè òà ïîâàãè äî
íèõ. Çîêðåìà, çã³äíî ç³ ñò. 4 Âèñîê³ Äîãî-
â³ðí³ Ñòðîíè âçÿëè íà ñåáå çîáîâ’ÿçàííÿ
ïîâàæàòè êóëüòóðí³ ö³ííîñò³, ðîçì³ùåí³
ÿê íà ¿õ âëàñí³é òåðèòîð³¿, òàê ³ íà òåðè-
òîð³¿ ³íøèõ äåðæàâ. Ó÷àñíèêè Êîíâåíö³¿
çîáîâ’ÿçóþòüñÿ çàáîðîíÿòè, ïîïåðåäæó-
âàòè ³, ÿêùî öå íåîáõ³äíî, ïðèïèíÿòè
áóäü-ÿê³ àêòè êðàä³æîê, ïîãðàáóâàííÿ
àáî íåçàêîííîãî ïðèâëàñíåííÿ êóëüòóð-
íèõ ö³ííîñòåé. Çîáîâ’ÿçàííÿ ç ïîâàãè äî
êóëüòóðíèõ ö³ííîñòåé ïîëÿãàþòü: à) ó
çàáîðîí³ âèêîðèñòîâóâàòè ö³ ö³ííîñò³,
ñïîðóäè ç ¿õ çàõèñòó òà áåçïîñåðåäíüî
ïðèëÿãàþ÷ó ì³ñöåâ³ñòü äëÿ ö³ëåé, ùî ìî-
æóòü ïðèçâåñòè äî ¿õ ðóéíóâàííÿ; á) óò-
ðèìàíí³ â³ä âîðîæèõ òà ðåïðåñèâíèõ ä³é
ïðîòè êóëüòóðíèõ ö³ííîñòåé. Îòæå,
éäåòüñÿ ïðî çàáåçïå÷åííÿ ì³æíàðîäíîãî
çàõèñòó êóëüòóðíî¿ ñïàäùèíè âñüîãî
ëþäñòâà, îñê³ëüêè øêîäà, çàâäàíà ï³ä
÷àñ çáðîéíîãî êîíôë³êòó êóëüòóðíèì
ö³ííîñòÿì êîæíîãî íàðîäó, ðîçãëÿäàºòü-
ñÿ ÿê øêîäà äëÿ êóëüòóðíî¿ ñïàäùèíè
âñüîãî ëþäñòâà [Àêóëåíêî Â. ². Êîíâåí-
ö³ÿ ïðî çàõèñò êóëüòóðíèõ ö³ííîñòåé ó

âèïàäêó çáðîéíîãî êîíôë³êòó 1954 ð.:
àêòóàëüí³ ïèòàííÿ ³ìïëåìåíòàö³¿ ³ çàñòî-
ñóâàííÿ // Íàóê. ÷àñîïèñ Íàö. ïåä. óí³â.
Âèï. 9. Êè¿â: Ïðàâî, 2010. Ñ. 126—138.
Ñ. 127]. ²ç ö³ºþ ìåòîþ äåðæàâè-ó÷àñíèö³
«çîáîâ’ÿçóþòüñÿ âæèâàòè â ðàìêàõ ñâîãî
êðèì³íàëüíîãî çàêîíîäàâñòâà âñ³õ çàõî-
ä³â, íåîáõ³äíèõ äëÿ òîãî, ùîá áóëè âè-
êðèò³ òà ï³ääàí³ êðèì³íàëüíèì ÷è äèñ-
öèïë³íàðíèì ñàíêö³ÿì îñîáè, íåçàëåæíî
â³ä ¿õíüîãî ãðîìàäÿíñòâà, ÿê³ ïîðóøèëè
àáî íàêàçàëè ïîðóøèòè öþ Êîíâåíö³þ»
(ñò. 28 Êîíâåíö³¿) [Êîíâåíö³ÿ ïðî çàõèñò
êóëüòóðíèõ ö³ííîñòåé ó âèïàäêó çáðîé-
íîãî êîíôë³êòó â³ä 14 òðàâíÿ 1954 ð.
URL: https://zakon.rada.gov.ua/laws/
show/995_157].

Ïðîòå ñë³ä çâåðíóòè óâàãó íà òå, ùî
Êîíâåíö³ÿ ì³ñòèòü çàñòåðåæåííÿ ïðî â³é-
ñüêîâó íåîáõ³äí³ñòü (÷. 2 ñò. 4), ùî, íà
íàø ïîãëÿä, º ¿¿ ñóòòºâèì íåäîë³êîì.
Ñë³ä ïîãîäèòèñü ç Ê. Äæ. Ñ. Ôîððåñòîì,
ÿêèé ñïðàâåäëèâî çâåðòàº óâàãó íà òå,
ùî íåîáõ³äí³ñòü â jus in bello, ðîçâèâàþ-
÷èñü ³ç íåîáõ³äíîñò³ â jus ad bellum, ïðèé-
íÿëà ôîðìó â³éñüêîâî¿ íåîáõ³äíîñò³
[C. J. S. Forrest. The Doctrine of Military
Necessity and the Protection of Cultural
Property During Armed Conflicts // 37
Cal. W. Int’L. J. 177. 2007. p. 13]. Â³é-
ñüêîâà íåîáõ³äí³ñòü íå ìîæå ñëóãóâàòè
âèïðàâäàííÿì äëÿ çàâäàííÿ øêîäè
êóëüòóðíèì îá’ºêòàì ï³ä ÷àñ âåäåííÿ âî-
ºííèõ ä³é, îñê³ëüêè îáîâ’ÿçêîâèì º é äî-
òðèìàííÿ ïðèíöèïó ïðîïîðö³éíîñò³
[J. Gardam. Twin Terms Jus in Bello / Jus
ad Bellum // 320 Int’ Rev. Red Cross.
¹ 553. 1997]. Ïðîòå ³ñòîð³¿ â³äîì³ âèïàä-
êè âèêîðèñòàííÿ îá’ºêò³â êóëüòóðè òà
ìèñòåöòâà ó âîºííèõ ö³ëÿõ, ïåðø çà âñå,
öå ñòîñóºòüñÿ â³éñüêîâèõ ôîðòåöü. Çîêðå-
ìà, ï³ä ÷àñ Äðóãî¿ ñâ³òîâî¿ â³éíè ó âîºí-
íèõ ö³ëÿõ âèêîðèñòîâóâàëèñÿ êîëèøíÿ
ñòîëèöÿ Òåâòîíñüêîãî îðäåíó Ìàëüáîðêà
ó Í³ìå÷÷èí³ òà Àáàòñòâî Ìîíòî-Êîñ³íî
â ²òàë³¿. Ñüîãîäí³ ö³ îá’ºêòè â³äíîâëåíî
³ âîíè çíàõîäÿòüñÿ ï³ä çàõèñòîì
ÞÍÅÑÊÎ. Ö³êàâèì º òå, ùî îñê³ëüêè
ôîðòåö³ áóëè ïðèð³âíÿí³ äî çáðî¿, ï³ä ÷àñ
çäîáóòòÿ Êíÿç³âñòâîì Ëþêñåìáóðã çà
Ëîíäîíñüêèì äîãîâîðîì 1867 ð. ñòàòóñó
íåéòðàëüíî¿ äåðæàâè áóëî çðóéíîâàíî
ôîðòåöþ ö³º¿ äåðæàâè.
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Âàæëèâèì äëÿ á³ëüø åôåêòèâíîãî çà-
õèñòó, îñîáëèâî ñóäîâîãî, êóëüòóðíèõ
ö³ííîñòåé ñòàëî âèëó÷åííÿ òåðèòîð³àëü-
íîãî îáìåæåííÿ çàñòîñóâàííÿ Êîíâåíö³¿,
ùî â³äáóëîñÿ çà ïðîïîçèö³ºþ íèçêè ºâðî-
ïåéñüêèõ êðà¿í, çîêðåìà Øâåéöàð³¿ ³
Ôðàíö³¿. Ó çâ’ÿçêó ç öèì âàðòî çãàäàòè
ð³øåííÿ Âåðõîâíîãî ñóäó ñïðàâåäëèâîñò³
²çðà¿ëþ ó ñïðàâ³ «Candu v. Minister of
Defence», â³äïîâ³äíî äî ÿêîãî áóëî çàáî-
ðîíåíî ïîáóäîâó íîâî¿ ñïîðóäè íà ïðè-
âàòí³é òåðèòîð³¿, ùî, âò³ì, óì³ùóâàëà
÷àñòèíó äðåâí³õ áàñåéí³â öàðÿ Ñîëîìî-
íà. Òàêîæ öèì ð³øåííÿì â³äì³íÿâñÿ äî-
çâ³ë íà öå áóä³âíèöòâî, ïîïåðåäíüî âèäà-
íèé éîðäàíñüêèì ñóäîì.

Ôîðìóâàííÿ â³äïîâ³äíèõ ïðàâîâèõ ïî-
çèö³é ó ñôåð³ çàõèñòó îá’ºêò³â êóëüòóðíî¿
ñïàäùèíè çä³éñíþºòüñÿ â Óêðà¿í³ Âåð-
õîâíèì Ñóäîì. Çîêðåìà, çàñëóãîâóº íà
óâàãó ð³øåííÿ êîëåã³¿ ñóää³â Êàñàö³éíîãî
àäì³í³ñòðàòèâíîãî ñóäó ó ñêëàä³ Âåðõîâ-
íîãî Ñóäó ó ñïðàâ³ ¹ 826/12524/18, â
ÿêîìó Âåðõîâíèé Ñóä ñôîðìóëþâàâ ïðà-
âîâó ïîçèö³þ, â³äïîâ³äíî äî ÿêî¿ ó ñïîð³,
ùî áóëî ðîçãëÿíóòî, à ñàìå ùîäî áóä³â-
íèöòâà æèòëîâîãî áóäèíêó íà çåìåëüí³é
ä³ëÿíö³, ÿêà çíàõîäèòüñÿ ó áåçïîñåðåäí³é
áëèçüêîñò³ äî îá’ºêòó Âñåñâ³òíüî¿ ñïàä-
ùèíè ÞÍÅÑÊÎ — àíñàìáëþ Êèºâî-Ïå-
÷åðñüêî¿ Ëàâðè òà â ìåæàõ öåíòðàëüíîãî
³ñòîðè÷íîãî àðåàëó ì³ñòà Êèºâà áåç îòðè-
ìàííÿ äîçâîëó Ì³í³ñòåðñòâà êóëüòóðè
Óêðà¿íè, ³íäèâ³äóàëüíå ïðàâî (³íòåðåñ),
ÿêå âèðàæàºòüñÿ ó ãàðàíòîâàíîìó ÷. 1
ñò. 42 Êîíñòèòóö³¿ Óêðà¿íè ïðàâ³ íà ï³ä-
ïðèºìíèöüêó ä³ÿëüí³ñòü, ÿêà íå çàáîðî-
íåíà çàêîíîì, ïðîòèñòàâëÿºòüñÿ ïóáë³÷-
íîìó ³íòåðåñó, ÿêèé âèÿâëÿºòüñÿ ó
çáåðåæåíí³ òà îõîðîí³ ³ñòîðèêî-êóëüòóð-
íî¿ ñïàäùèíè ñâ³òîâîãî çíà÷åííÿ. Çàáåç-
ïå÷åííÿ ñïðàâåäëèâîãî áàëàíñó ïðèâàò-
íîãî òà ïóáë³÷íîãî ³íòåðåñ³â ó ñïðàâ³
ïîëÿãàº â íåîáõ³äíîñò³ äîòðèìàííÿ
ñóá’ºêòîì ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ ï³ä
÷àñ âèêîíàííÿ çåìåëüíèõ òà áóä³âåëüíèõ
ðîá³ò íà çåìåëüí³é ä³ëÿíö³, ùî çíàõî-
äèòüñÿ ó áåçïîñåðåäí³é áëèçüêîñò³ äî îõî-
ðîííî¿ (áóôåðíî¿) çîíè îá’ºêòà Âñåñâ³ò-
íüî¿ ñïàäùèíè ÞÍÅÑÊÎ — àíñàìáëþ
Êèºâî-Ïå÷åðñüêî¿ Ëàâðè òà â ìåæàõ
öåíòðàëüíîãî ³ñòîðè÷íîãî àðåàëó ì³ñòà

Êèºâà, âèìîã çàêîíîäàâñòâà ïðî îõîðîíó
êóëüòóðíî¿ ñïàäùèíè, âèçíà÷åíèõ, çîêðå-
ìà, Çàêîíîì Óêðà¿íè «Ïðî îõîðîíó êóëü-
òóðíî¿ ñïàäùèíè» [Ïîñòàíîâà Âåðõîâíî-
ãî Ñóäó â³ä 21 ñåðïíÿ 2019 ð. ó ñïðàâ³
¹ 826/12524/18 (àäì³í³ñòðàòèâíå ïðî-
âàäæåííÿ ¹ Ê/9901/19255/19. URL:
http://reyestr.ñourt.gov.ua/Review/8379
9960].

Ñë³ä çàçíà÷èòè, ùî â ïåðøîìó Ïðîòî-
êîë³ Êîíâåíö³¿ 1954 ð. çíàéøëè á³ëüø
äåòàëüíå â³äîáðàæåííÿ ïèòàííÿ ùîäî
ðåñòèòóö³¿ êóëüòóðíèõ ö³ííîñòåé, çîêðå-
ìà ïåðåäáà÷åíî íîðìè, ùî áàçóþòüñÿ íà
çàñàäàõ íåäîòîðêàííîñò³ ðóõîìî¿ âëàñíî-
ñò³ äëÿ äåðæàâè-îêóïàíòà íà îêóïîâàí³é
òåðèòîð³¿ é îáîâ’ÿçêîâîñò³ ïîâåðíåííÿ
àáî êîìïåíñàö³¿ ó âèïàäêó ¿¿ âèâåçåííÿ,
òà çàçíà÷àºòüñÿ, ùî êóëüòóðí³ ö³ííîñò³
í³êîëè íå ñòÿãóâàòèìóòüñÿ ÿê â³éñüêîâ³
ðåïàðàö³¿. Íà äóìêó îêðåìèõ äîñë³äíè-
ê³â, çàçíà÷åíèé Ïðîòîêîë çàïîâíèâ íå-
äîë³êè Êîíâåíö³¿, â ÿê³é ïðèíöèï ðåñòè-
òóö³¿ êóëüòóðíèõ ö³ííîñòåé íå ä³ñòàâ
â³äïîâ³äíîãî çàêð³ïëåííÿ âñóïåðå÷ ïîçè-
ö³¿ çàõ³äíèõ äåðæàâ, ÿê³ â óìîâàõ «õî-
ëîäíî¿ â³éíè», ìàþ÷è ïåðåì³ùåí³ êóëü-
òóðí³ ö³ííîñò³ ç Í³ìå÷÷èíè, â³äìîâèëèñÿ
¿¿ ï³äïèñàòè [äèâ., íàïðèêëàä: Áîãóñëàâ-
ñêèé Ì. Ì. Ìåæäóíàðîäíàÿ îõðàíà
êóëüòóðíèõ ö³ííîñòåé. Ì.: Íîðìà, 1979.
Ñ. 114].

Îñê³ëüêè ïèòàííÿ îõîðîíè êóëüòóð-
íèõ ö³ííîñòåé, çîêðåìà é ï³ä ÷àñ âîºí-
íèõ ä³é, ðåãóëþºòüñÿ òàêîæ Êîíâåíö³ºþ
â³ä 16 ëèñòîïàäà 1972 ð. ïðî îõîðîíó
âñåñâ³òíüî¿ êóëüòóðíî¿ òà ïðèðîäíî¿
ñïàäùèíè, ó÷àñíèöåþ ÿêî¿ º Óêðà¿íà, ³ñ-
íóº íåîáõ³äí³ñòü á³ëüø ò³ñíî¿ êîðåëÿö³¿
ì³æ ä³ÿëüí³ñòþ ó ñôåð³ îõîðîíè òà çàõèñ-
òó êóëüòóðíèõ ö³ííîñòåé íà îñíîâ³ Êîí-
âåíö³é 1972 ³ 1954 ðð. Çîêðåìà, ³ñíóº íå-
îáõ³äí³ñòü ðîçðîáêè íîâèõ ìåõàí³çì³â, çà
äîïîìîãîþ ÿêèõ ç’ÿâèëàñÿ á ìîæëèâ³ñòü
á³ëüø åôåêòèâíî çàõèùàòè ö³ ö³ííîñò³
ï³ä ÷àñ çáðîéíèõ êîíôë³êò³â íà îñíîâ³
Êîíâåíö³¿ 1972 ð., à òàêîæ çà äîïîìî-
ãîþ ñïåö³àëüíî¿ ïîïðàâêè äî Êîíâåíö³¿
1954 ð. íàäàòè ñòàòóñ ñïåö³àëüíîãî çà-
õèñòó îá’ºêòàì, âíåñåíèì äî Ñïèñêó
Âñåñâ³òíüî¿ ñïàäùèíè ÞÍÅÑÊÎ, ùî áóâ
çàñíîâàíèé íà îñíîâ³ Êîíâåíö³¿ 1972 ð.
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Òàêèì ÷èíîì áóäå á³ëüø ÷³òêî óíîðìîâà-
íî âåäåííÿ Ì³æíàðîäíîãî ðåºñòðó êóëü-
òóðíèõ ö³ííîñòåé, ùî çíàõîäÿòüñÿ ï³ä
ñïåö³àëüíèì çàõèñòîì, â³äïîâ³äíî äî
Êîíâåíö³¿ 1954 ð. òà Ñïèñêó âñåñâ³òíüî¿
êóëüòóðíî¿ ñïàäùèíè, âåäåííÿ ÿêîãî
çä³éñíþºòüñÿ íà îñíîâ³ Êîíâåíö³¿ 1972 ð.

Ñë³ä çàçíà÷èòè, ùî 6 ëèñòîïàäà
2017 ð. â Ïàðèæ³ áóëî ï³äïèñàíî Äîãîâ³ð
ì³æ ÞÍÅÑÊÎ òà Ì³æíàðîäíèì êðè-
ì³íàëüíèì ñóäîì ùîäî ñï³âðîá³òíèöòâà ó
ñôåð³ îõîðîíè êóëüòóðíî¿ ñïàäùèíè.
Ñï³âðîá³òíèöòâî îõîïëþº, ïåðø çà âñå,
ïèòàííÿ áîðîòüáè ç íàïàäàìè íà êóëü-
òóðí³ îá’ºêòè ï³ä ÷àñ çáðîéíèõ êîíôë³ê-
ò³â, ùî ðîçãëÿäàþòüñÿ ÿê ñåðéîçí³ çëî-
÷èíè, ÿê³ íå ïîâèíí³ çàëèøàòèñÿ áåç-
êàðíèìè. Âàæëèâèì ó çâ’ÿçêó ç öèì º
ïåðøå ð³øåííÿ Ì³æíàðîäíîãî êðèì³-
íàëüíîãî ñóäó â³ä 27 âåðåñíÿ 2016 ð. ó
ñïðàâ³ «The Prosecutor v. Ahmad Al Fagi
Al Mahdi» ùîäî çàñóäæåííÿ ï. Àëü-Ìàõ-
ä³ çà â÷èíåííÿ âîºííèõ çëî÷èí³â ïðîòè
îá’ºêò³â êóëüòóðíî¿ ñïàäùèíè (³ñòîðè÷-
íèì ïàì’ÿòíèêàì, ìàâçîëåÿì, ìå÷åò³ òà
³íøèì ³ñòîðè÷íèì òà ðåë³ã³éíèì îá’ºê-
òàì) â Ò³ìáóêòó (Ðåñïóáë³êà Ìàë³) â
÷åðâí³ — ëèïí³ 2012 ð. äî 9 ðîê³â òþðåì-
íîãî óâ’ÿçíåííÿ [«The Prosecutor
v. Ahmad Al Fagi Al Mahdi». ICC-01/
12-01/15].

Â óìîâàõ àíåêñ³¿ Êðèìó òà çáðîéíîãî
êîíôë³êòó íà Ñõîä³ Óêðà¿íè, ï³ä ÷àñ
ÿêèõ âèíèêëî áàãàòî ïðîáëåì ó ñôåð³ çà-
õèñòó êóëüòóðíèõ ö³ííîñòåé, âàæëèâå
çíà÷åííÿ äëÿ íàøî¿ äåðæàâè ìàþòü ïî-
ëîæåííÿ Äðóãîãî ïðîòîêîëó äî Ãààçüêî¿
êîíâåíö³¿ 1954 ð. ïðî çàõèñò êóëüòóðíèõ
ö³ííîñòåé ó ðàç³ çáðîéíîãî êîíôë³êòó,
ÿêèé äåðæàâàìè áóëî ïðèéíÿòî 26 áåðåç-
íÿ 1999 ð., òà äî ÿêîãî çà ïîäàííÿì Ïðå-
çèäåíòà Óêðà¿íè ïëàíóºòüñÿ ïðèºäíàòè-
ñÿ ó 2020 ð. (ïðîºêò çàêîíó Óêðà¿íè
ùîäî ðàòèô³êàö³¿ öüîãî Ïðîòîêîëó âæå
ðîçãëÿíóòî ó ïðîô³ëüíîìó êîì³òåò³ Âåð-
õîâíî¿ Ðàäè Óêðà¿íè òà ðåêîìåíäîâàíî
éîãî ðàòèô³êóâàòè).

Ñë³ä çâåðíóòè óâàãó íà òå, ùî ðàòè-
ô³êàö³ÿ Äðóãîãî ïðîòîêîëó º âàæëèâîþ
äëÿ Óêðà¿íè, îñê³ëüêè çàçíà÷åíèé Ïðî-
òîêîë äîïîâíþº çîáîâ’ÿçàííÿ äåðæàâ ó
ñôåð³ çàõèñòó êóëüòóðíèõ ö³ííîñòåé òà

çàïðîâàäæóº ñèñòåìó íîðì ìàòåð³àëüíî-
ãî ³ ïðîöåñóàëüíîãî õàðàêòåðó ùîäî ïðè-
ïèíåííÿ ïðàâîïîðóøåíü, çîêðåìà âèçíà-
÷àº ñåðéîçí³ ïîðóøåííÿ ó ñôåð³ çáåðå-
æåííÿ êóëüòóðíî¿ ñïàäùèíè [Äðóãèé
ïðîòîêîë äî Ãààçüêî¿ êîíâåíö³¿ ïðî çà-
õèñò êóëüòóðíèõ ö³ííîñòåé ó ðàç³ çáðîé-
íîãî êîíôë³êòó 1954 ð. URL: https://ips.
ligazakon.net/dokument/ MU99311], ÿê³
â³äïîâ³äíî äî ï. 4d ñò. 85 Äîäàòêîâîãî
ïðîòîêîëó I äî Æåíåâñüêèõ êîíâåíö³é
â³ä 12 ñåðïíÿ 1949 ð., ùî ñòîñóºòüñÿ çà-
õèñòó æåðòâ ì³æíàðîäíèõ çáðîéíèõ
êîíôë³êò³â, â³ä 8 ÷åðâíÿ 1977 ð. â³äíåñå-
íî äî ñåðéîçíèõ ïîðóøåíü ì³æíàðîäíîãî
ãóìàí³òàðíîãî ïðàâà òà ðîçãëÿäàþòüñÿ
ÿê âîºíí³ çëî÷èíè ó Ðèìñüêîìó ñòàòóò³
Ì³æíàðîäíîãî êðèì³íàëüíîãî ñóäó.
Äðóãèé ïðîòîêîë âñòàíîâëþº äîäàòêîâ³
îáìåæåííÿ â çàñòîñóâàíí³ ïðèíöèïó «âî-
ºííî¿ íåîáõ³äíîñò³» òà çàïðîâàäæóº ïðà-
âîâèé ³íñòèòóò «ïîñèëåíîãî çàõèñòó».

Îñê³ëüêè çàçíà÷åíèì Ïðîòîêîëîì
ðîçâèíóòî é ðåãëàìåíòîâàíî ïèòàííÿ
êðèì³íàëüíîãî ïåðåñë³äóâàííÿ çà çëî÷è-
íè ïðîòè êóëüòóðíèõ ö³ííîñòåé òà çíà÷-
íî ïîñèëþºòüñÿ â³äïîâ³äàëüí³ñòü çà ¿õ
â÷èíåííÿ, íà íàøó äóìêó, ðàòèô³êàö³ÿ
öüîãî Ïðîòîêîëó ïîâèííà çä³éñíþâàòèñÿ
ðàçîì ³ç ðîçãëÿäîì çàêîíîïðîåêòó ùîäî
âíåñåííÿ çì³í äî Êðèì³íàëüíîãî êîäåêñó
Óêðà¿íè, ñïðÿìîâàíîãî íà ï³äâèùåííÿ
åôåêòèâíîñò³ êðèì³íàëüíî-ïðàâîâîãî çà-
õèñòó êóëüòóðíèõ ö³ííîñòåé.

Òàêèé ï³äõ³ä ñïðèÿòèìå ³ âèêîíàííþ
äåðæàâîþ Ðåçîëþö³¿ Ðàäè Áåçïåêè ÎÎÍ
2347 â³ä 24 áåðåçíÿ 2017 ð. ùîäî çàõèñòó
êóëüòóðíî¿ ñïàäùèíè, â ÿê³é çëî÷èíè
ïðîòè êóëüòóðíèõ ö³ííîñòåé ðîçãëÿäà-
þòüñÿ ÿê ì³æíàðîäí³ âîºíí³ çëî÷èíè
ïðîòè ìèðó ³ áåçïåêè [Ðåçîëþö³ÿ Ðàäè
Áåçïåêè ÎÎÍ 2347 (2017). URL: https://
ips.ligazakon.net/dokument/view/17105?
ed=2017_03_24].

Ââàæàºìî, ùî ï³ñëÿ ðàòèô³êàö³¿ Äðó-
ãîãî ïðîòîêîëó äî Êîíâåíö³¿ 1954 ð., â³í
ïîâèíåí íàáðàòè ÷èííîñò³ äëÿ Óêðà¿íè ç
óðàõóâàííÿì ñò. 44 öüîãî Ïðîòîêîëó,
òîáòî íåãàéíî, îñê³ëüêè ïðèºäíàííÿ
Óêðà¿íè äî öüîãî Ïðîòîêîëó çä³éñíþºòü-
ñÿ ï³ñëÿ ïî÷àòêó îêóïàö³¿ ÷àñòèíè ¿¿ ñó-
âåðåííî¿ òåðèòîð³¿.
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Áàçîâ À. Â. Ìåæäóíàðîäíî-ïðàâîâûå îñíîâû îòâåòñòâåííîñòè çà ìåæäóíàðîäíûå

ïðåñòóïëåíèÿ ïðîòèâ êóëüòóðíîãî íàñëåäèÿ â óñëîâèÿõ âîîðóæåííûõ êîíôëèêòîâ.

Ñòàòüÿ ïîñâÿùåíà àíàëèçó âîïðîñîâ ìåæäóíàðîäíî-ïðàâîâîãî îáåñïå÷åíèÿ îòâåòñòâåí-

íîñòè çà ìåæäóíàðîäíûå ïðåñòóïëåíèÿ â ñôåðå çàùèòû êóëüòóðíèõ öåííîñòåé. Ïðî-

àíàëèçèðîâàíî îñíîâíûå ìåæäóíàðîäíî-ïðàâîâûå àêòû è ñóäåáíàÿ ïðàêòèêà â óêàçàí-

íîé ñôåðå. Ïðåäñòàâëåíû ïðåäëîæåíèÿ ïî ñîâåðøåíñòâîâàíèþ ìåæäóíàðîäíûõ è âíóòðè-

ãîñóäàðñòâåííûõ ïðàâîâèõ àêòîâ.

Êëþ÷åâûå ñëîâà: ìåæäóíàðîäíûé óãîëîâíûé ñóä, êóëüòóðíûå öåííîñòè, êóëüòóðíîå íà-

ñëåäèå, ìåæäóíàðîäíûå ïðåñòóïëåíèÿ.

Bazov A. V. International legal foundations of responsibility for international crimes

against cultural heritage in conditions of armed conflicts.

The article is devoted to the analysis of issues of international legal provision of

responsibility for international crimes in the field of protection of cultural values. The main

international legal acts and case law in this area are analyzed. Proposals for improving

international and domestic legal acts are provided.

According to the Universal Declaration of Human Rights, the ideal of a free human person

free from fear and need can only be realized if conditions are created in which everyone can

enjoy their economic, social, cultural and political rights. Understanding the systemic nature

of these rights implies the creation of appropriate conditions for their implementation at both

national and international levels, including in the field of judicial protection.

As the realization of economic, social, political and cultural rights is complex, systemic, the

issues of preservation and protection of cultural values have recently become especially

important, as it applies not only to the state in which they are located, but also to all peoples

of the world. Thus, the preservation and protection of cultural heritage sites, especially in

armed conflicts, is a matter not only of an individual state, but of the entire international

community.

As you know, issues of protection of cultural values are constantly in the field of view of the

international community.

In particular, these issues were reflected in the Hague Conventions of 1899 and 1907,

especially in the Hague Regulations of 1907. The most important international legal act on

the preservation and treatment of cultural heritage sites in armed conflict is the Hague

Convention of 14 May 1954 on the Protection of Cultural Property in the Event of Armed

Conflict and its Additional Protocols of 1954 and 1999, respectively, which is perceived as a

universally recognized universal set of norms in the field of protection of cultural values.

Key words: international criminal court, cultural values, cultural heritage, international

crimes.
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