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ВИНИКНЕННЯ КОНЦЕПЦІЇ
ДОБРОСОВІСНОГО ТЛУМАЧЕННЯ

(INTERPRETATIO EX BONA FIDE)
В РИМСЬКОМУ ПРИВАТНОМУ ПРАВІ

Ó ñòàòò³ äîñë³äæåíèé ãîëîâíèé çì³ñò ðîçóì³ííÿ òåõíîëîã³é ³íòåðïðåòàö³¿ íà îñíîâ³

ïðèíöèïó äîáðîñîâ³ñíîñò³. Äëÿ öüîãî çàñòîñîâàíèé êîìïàðàòèâíî-³ñòîðè÷íèé ìåòîä

öèâ³ë³ñòèêè, ùî äàëî ìîæëèâ³ñòü îòðèìàòè ³íôîðìàö³þ, ÿêó ìîæíà çâåñòè äî òðüîõ

ïîëîæåíü: ñóòí³ñòü ïðèíöèïó äîáðîñîâ³ñíîñò³ ìàº íåçì³ííèé, íàä³ñòîðè÷íèé õàðàê-

òåð; ó ðèìñüêîìó ïðèâàòíîìó ïðàâ³ ðåàë³çîâàíèé êîíòåêñòóàëüíèé ï³äõ³ä äî òëóìà-

÷åííÿ, à â ñó÷àñíîìó öèâ³ëüíîìó ïðàâ³ Óêðà¿íè — ïðèíöèïîâî ³íøèé, òåêñòóàëüíèé;

ñóá’ºêòèâíèé êðèòåð³é çäîðîâîãî ðîçóìó ïîòðåáóº ³ìïëåìåíòàö³¿ â Öèâ³ëüíèé êîäåêñ

Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: êîìïàðàòèâíî-³ñòîðè÷íèé àíàë³ç, äîáðîñîâ³ñí³ñòü, çäîðîâèé ðîçóì, äîá-

ðîñîâ³ñíà ³íòåðïðåòàö³ÿ, äîãîâîðè äîáðî¿ ñîâ³ñò³, ïîçîâè äîáðî¿ ñîâ³ñò³.

Äàíå äîñë³äæåííÿ ìàº áóòè êâàë³ô³êî-
âàíå ÿê ³ñòîðèêî-öèâ³ë³ñòè÷íå, îñê³ëüêè
³ñòîðè÷íà ðåêîíñòðóêö³ÿ ðèìñüêî-ïðàâî-
âî¿ êîíöåïö³¿ äîáðîñîâ³ñíîãî òëóìà÷åííÿ
çä³éñíþºòüñÿ çà äîïîìîãîþ êîìïàðàòèâ-
íîãî ìåòîäó öèâ³ë³ñòèêè.

²ñòîðè÷íèé âèì³ð êîìïàðàòèâ³ñòèêè
áóâ çàÿâëåíèé â³äîìèìè öèâ³ë³ñòàìè-êîì-
ïàðàòèâ³ñòàìè Ê. Öâàéãåðòîì (K. Zwei-
gert) òà Õ. Êüîòöåì (H. Kötz) [1], õî÷à
ôàêòè÷íî éîãî çàñàäè çàêëàäàëèñÿ àìåðè-
êàíñüêèìè êîìïàðàòèâ³ñòàìè Äæ. Êåíòîì
(James Kent) òà Äæ. Ñòîð³ (Joseph Story), à
òàêîæ àíãë³éñüêèì ó÷åíèì Ã. Äæ. Ñ. Ìåé-
íîì (Henry James Sumner Maine). Â óêðà-
¿íñüêîìó íàóêîâî-ïðàâîâîìó äèñêóðñ³ ³ñ-
òîðèêî-ïîð³âíÿëüíèé ìåòîä óòî÷íåíî òà
ðåàë³çîâàíî ª. Î. Õàðèòîíîâèì ³ Î. ². Õà-
ðèòîíîâîþ ï³ä ÷àñ êîìïàðàòèâíîãî äî-
ñë³äæåíí³ ïðàâà ªâðîïè [2]. Çàñëóãîâóº íà
îñîáëèâó óâàãó çàñòîñóâàííÿ ³ñòîðè÷íîãî
ï³äõîäó äî ïîð³âíÿëüíîãî àíàë³çó ïðîáëå-
ìàòèêè ôîðìóâàííÿ ºâðîïåéñüêîãî êîí-

òðàêòíîãî ïðàâà, çä³éñíåíå Î. Î. Ãàéäó-
ë³íèì [3, 4, 5].

Ó ö³é ñòàòò³ ïðîäîâæóºòüñÿ ìåòîäîëî-
ã³÷íà òðàäèö³ÿ ðîçóì³ííÿ ³ñòîðè÷íîãî
àíàë³çó ÿê «âåðòèêàëüíî¿» ñêëàäîâî¿
êîìïàðàòèâ³ñòèêè. Îòæå, ¿¿ ãîëîâíîþ ìå-
òîþ º àïðîáàö³ÿ ³ñòîðèêî-êîìïàðàòèâíî-
ãî ìåòîäó öèâ³ë³ñòèêè äëÿ ç’ÿñóâàííÿ
ñóòíîñò³ äîáðîñîâ³ñíîãî òëóìà÷åííÿ
(interpretatio ex bona fide) â ðèìñüêîìó
ïðèâàòíîìó ïðàâ³.

Ñó÷àñíà ³ñòîðèêî-ïðàâîâà íàóêà ïî-
â’ÿçóº ïðîöåñ ñòàíîâëåííÿ äîáðîñîâ³ñíî-
ãî òëóìà÷åííÿ ç âèíèêíåííÿì òàê çâà-
íèõ äîãîâîð³â äîáðî¿ ñîâ³ñò³ (bonae fidei
contractus), ÿê³ ïîõîäèëè â³ä îñîáëèâèõ
ïîçîâ³â actiönes bonae fidei [6, ñ. 241]. Â ²í-
ñòèòóö³ÿõ Þñòèí³àíà çíàõîäèìî ñâ³ä÷åí-
íÿ ðîçìåæóâàííÿ ïîçîâ³â: Actionum
autem quaedam bonae fidei sunt, quaedam
stricti iuris — «Ç ïîçîâ³â æå îäí³ º ïîçî-
âàìè äîáðî¿ ñîâ³ñò³, ³íø³ — ïîçîâàìè ñó-
âîðîãî ïðàâà» (I.4.3.28) [7].
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Actiînes bonae fidei âèíèêàþòü ç â³ä-
ñòóïîì â³ä ôîðìàëüíîãî (áóêâàëüíîãî)
ðîçóì³ííÿ (³ âèêîíàííÿ) äîãîâîð³â, õà-
ðàêòåðíîãî äëÿ Ðèìó ÷àñ³â ðàííüî¿ ðåñ-
ïóáë³êè (negotia stricti juris — óãîäè ñó-
âîðîãî ïðàâà), òà çâåðíåííÿì ó êëà-
ñè÷íèé ïåð³îä äî ç’ÿñóâàííÿ â ñï³ðíèõ
äîãîâ³ðíèõ â³äíîñèíàõ ñïðàâæíüî¿ âîë³
ñòîð³í, âèõîäÿ÷è ïðè öüîìó íå ò³ëüêè ç
òîãî, quod dictum est (ùî ñêàçàíî), àëå ³ ç
òîãî, quod actum est (ùî çðîáëåíî). Îñ-
ê³ëüêè çà òàêîãî ï³äõîäó âæå áðàëèñÿ äî
óâàãè îáñòàâèíè, ÿê³ âêàçóâàëè íà íå-
ñïðàâåäëèâ³ñòü ôîðìàëüíî ïðàâèëüíèõ
óìîâ äîãîâîðó, òîáòî âèêðèâàëè íåäîáðî-
ñîâ³ñí³ñòü ïîçèâà÷à, òàêå ñóäî÷èíñòâî
ââàæàëîñÿ çä³éñíþâàíèì ïî äîáð³é ñî-
â³ñò³, à ðàçîì ç òèì ³ ïîçîâè ç äîãîâîð³â,
ùî òàê òëóìà÷èëèñÿ (bonae fidei
contractus), îòðèìàëè íàçâó actiînes
bonae fidei [8, ñ. 158—159]. Äî ö³º¿ ãðóïè
äîãîâîð³â íàëåæàëè íàñàìïåðåä êîíñåí-
ñóàëüí³ êîíòðàêòè, â ÿêèõ çîáîâ’ÿçàííÿ
º íàñë³äêîì ïðîñòî¿ óãîäè íåçàëåæíî â³ä
ïåðåäà÷³ ðå÷³, à ³ñòîòíà óìîâà — ö³íà
êîíêðåòíîãî òîâàðó, òîáòî ìàéíîâà (òî-
âàðíî-ãðîøîâà) åêâ³âàëåíòí³ñòü. Òàêèì
÷èíîì çàáåçïå÷óâàâñÿ ñïðàâåäëèâèé õà-
ðàêòåð óãîäè, êîëè «ïîêóïåöü íå ïîâè-
íåí îïèíèòèñÿ â êðàùîìó ñòàíîâèù³,
í³æ ïðîäàâåöü» (Pomp. D.16.1.32. 1) [9,
ñ. 400—401].

Ç’ÿñóâàííÿ ñïðàâæí³õ íàì³ð³â ñòîð³í
ïðè òëóìà÷åíí³ bonae fidei contractus ìà-
ëî ïðèíöèïîâå çíà÷åííÿ ³ â³äáóâàëîñÿ çà
êðèòåð³ºì naturalis ratio (Gai D.9.2.4).
Ñàìå ðàö³îíàëüí³ êðèòåð³¿ ³íòåðïðåòàö³¿
äîçâîëÿëè âèÿâèòè â çì³ñò³ ïðàâî÷èíó
çëèé óìèñåë, îáìàí àáî ïîìèëêó îäí³º¿
ç³ ñòîð³í, ùî ìàëî ïåðñïåêòèâó âèçíàííÿ
óãîäè íåä³éñíîþ.

Âàæëèâî, ùî þðèäè÷í³ íàñë³äêè ïî-
ìèëêè ïðÿìî çàëåæàëè â³ä õàðàêòåðó
îñòàííüî¿. Çîêðåìà, ÿêùî ç’ÿñîâóâàëîñÿ,
ùî ñòîðîíà ä³ÿëà ï³ä âïëèâîì îìàíè, òî
¿¿ ïîìèëêà ââàæàëàñÿ âèáà÷íîþ ³ ñòîðî-
íà ìîãëà ïîñèëàòèñÿ íà íå¿ ÿê íà äîáðî-
ñîâ³ñíó [10, ñ. 56]: «ÿêùî íå äîâåäåíèé
çëèé óìèñåë, çàâæäè ïðèïóñêàºòüñÿ äîá-
ðîñîâ³ñí³ñòü» — Bona fides semper
praesumitur, nisi malam fidem adesse
probetur [11, ñ. 383]. Âèáà÷í³ñòü ïîìèë-

êè ïðèïóñêàëàñÿ çà ïåâíèõ îáñòàâèí.
Ïî-ïåðøå, îñîáà, ïîìèëÿþ÷èñü ó ñâî¿õ
ä³ÿõ, ïîâèííà áóëà ñòàâèòèñÿ äî íèõ ÿê
òóðáîòëèâèé ³ äáàéëèâèé ãîñïîäàð
(diligens et studiosus pater familias), çíà-
þ÷è é ïåðåäáà÷àþ÷è ìîæëèâ³ íàñë³äêè.
Ïî äðóãå, âîíà ìóñèëà äîâåñòè, ùî íà-
â³òü çà íåîáõ³äíî¿ õàçÿéíîâèòîñò³ öÿ ïî-
ìèëêà çà íàÿâíèõ îáñòàâèí áóëà íåìèíó-
÷îþ. ²íøà ñòîðîíà ìàëà ìîæëèâ³ñòü
ñïðîñòóâàòè âèáà÷í³ñòü ïîìèëêè «ïîêà-
çàâøè íàëåæíèé çì³ñò äàíî¿ óãîäè ïðè
äàíèõ óìîâàõ» [12, ñ. 518].

Òàêèì ÷èíîì bona fides, áóäó÷è ïî ñó-
ò³ ñïðîñòîâíîþ ïðåçóìïö³ºþ, âèñòóïàëà
êðèòåð³ºì âèáà÷íîñò³ ïîìèëîê, ðåçóëü-
òàò çàñòîñóâàííÿ ÿêîãî ïðÿìî âïëèâàâ
íà æèòòºçäàòí³ñòü ñàìîãî êîíòðàêòó: «Çà
ïðèïóñòèìîãî â³äõèëåííÿ (íàïðèêëàä ó
ðåçóëüòàò³ âèáà÷íî¿ ïîìèëêè) âîëåâèÿâ-
ëåííÿ áóäå ñïðèéíÿòå ³ çàô³êñîâàíå ÿê
òèïîâå — ó â³äïîâ³äíîñò³ ç ñóñï³ëüíèìè
î÷³êóâàííÿìè, ÿê³ âñòàíîâèëèñÿ òà ³ñíó-
þòü äëÿ äàíîãî òèïó ³íòåðåñ³â ³ â³äíî-
ñèí» [13, ñ. 96—128].

Ïîáëàæëèâå íàëàøòóâàííÿ ðèìñüêî-
ãî ïðàâà, ùî çãîäîì áóäå ïîêëàäåíî â îñ-
íîâó ñó÷àñíîãî ïîíÿòòÿ ïðåçóìïö³¿ íåâè-
íóâàòîñò³, ç’ÿñîâóºòüñÿ ç âì³ùåíèõ ó
Äèãåñòàõ âèñëîâ³â Ãàÿ: «Â ñóìí³âíèõ âè-
ïàäêàõ çàâæäè íåîáõ³äíî äàâàòè ïåðåâà-
ãó á³ëüø ñïðèÿòëèâîìó (ð³øåííþ)»
(D.50.17.56) [14, ñ. 535]; òà Ìàðöåëà:
«Äîòðèìóâàòèñü â íåÿñíèõ âèïàäêàõ
á³ëüø ì’ÿêîãî òëóìà÷åííÿ íå ò³ëüêè
á³ëüø ñïðàâåäëèâî, àëå é á³ëüø îáà÷íî»
(D.50.17.192.1). Òîìó òîãî÷àñíå ðîçóì³í-
íÿ ñòàðîäàâí³ìè ðèìëÿíàì bona fides òà-
êîþ, ùî «ïåðåäáà÷àº ïîìèëêó» [15,
ñ. 98. Ïðèì. 1], âèäàºòüñÿ ö³ëêîì ïðè-
ðîäíèì.

Îäíèì ³ç ïðîÿâ³â âïëèâó äîáðîñîâ³ñ-
íîñò³ íà ïðîöåñ ïðàâîðåàë³çàö³¿ ñë³ä âèç-
íàòè òàêèé àíòè÷íèé ïðîöåñóàëüíèé ³í-
ñòèòóò ÿê ñóäî÷èíñòâî ïî äîáð³é ñîâ³ñò³
(iudicia bonae fidei) [16, 17, 18], ÿêèé âè-
íèêàº â óìîâàõ ïàíóâàííÿ ôîðìóëÿðíî-
ãî ïðîöåñó (agere per formulas).

Òàêà ôîðìà ñóäî÷èíñòâà íàäàâàëà
ìîæëèâ³ñòü ïðåòîðó çàïðîâàäæóâàòè íî-
â³ ïðîöåñóàëüí³ çàñîáè. Äî íèõ íåîáõ³äíî
â³äíåñòè îñîáëèâ³ ïîçîâè (honorariae), à
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òàêîæ çàñîáè åêñòðàîðäèíàðíîãî âòðó-
÷àííÿ: íàêàç àáî çàáîðîíà (interdicta),
åêñöåïö³ÿ (exceptio), ðåñòèòóö³ÿ (restitu-
tio in integrum), óâåäåííÿ ó âîëîä³ííÿ
(missio in possessionem), ùî ìàëè âèð³-
øàëüíå çíà÷åííÿ äëÿ ðåàë³çàö³¿ ïðèíöè-
ïó äîáðî¿ ñîâ³ñò³.

Ïðåòîðè ìîãëè íàâ³òü ñêàñîâóâàòè äå-
ÿê³ íîðìè öèâ³ëüíîãî ïðàâà. Òàê, ï³ä ÷àñ
îïðèëþäíåííÿ ïðåòîðîì ïåðåä âñòóïîì
íà ïîñàäó ñïåö³àëüíèõ àêò³â — åäèêò³â
(edicta praetorum) îãîëîøóâàëîñÿ ÿê³ ñà-
ìå ïîçîâè â³í áóäå âèçíàâàòè [19, ñ. 16].
Òàêèì ÷èíîì âèíèêëà íèçêà òàê çâàíèõ
«ãîëèõ ïðàâ» (nuda iura), ÿê³ ïåðåäáà÷à-
ëèñÿ íîðìàìè öèâ³ëüíîãî ïðàâà, àëå íå
îòðèìóâàëè ïîçîâíîãî ïðåòîðñüêîãî çà-
õèñòó.

Îäíàê ðåàë³çàö³ÿ ïðèíöèïó äîáðîñî-
â³ñíîñò³ çàáåçïå÷óâàëàñÿ ãîëîâíèì ÷è-
íîì çà äîïîìîãîþ ñïåö³àëüíîãî ïîçîâó
äîáðî¿ ñîâ³ñò³ (actio bonae fidei) ³ ïðîöå-
ñóàëüíîãî çàñòåðåæåííÿ ïðî çëèé óìèñåë
(exeptio doli).

Îêðåìî íåîáõ³äíî ï³äêðåñëèòè, ùî â
ðèìñüêîìó ñóäîâîìó ïðîöåñ³ ex bona fide
àêòèâíî âèêîðèñòîâóâàëèñÿ òàê çâàí³
«ñóäæåííÿ äîáðîïîðÿäíîãî ìóæà» (boni
viri arbitratus) (D. 46. 7. 12) [20, ñ. 347],

àáî «ñóäæåííÿ ïîðÿäíî¿ ëþäèíè» (viri
boni arbitratus) (D. 3. 3. 33. 3), ÿê³ çàñòî-
ñîâóâàëèñü ÿê ñóäæåííÿ çà àíàëîã³ºþ
(D. 43. 12. 12) [21, ñ. 313—315].

Îòæå, êîðîòêèé àíàë³ç ïðîáëåìè äî-
çâîëèâ âèÿâèòè íàñòóïí³ «ïàðàëåë³»
ðåàë³çàö³¿ ïðèíöèïó äîáðîñîâ³ñíîñò³ ÿê â
ðèìñüêîìó, òàê ³ â ñó÷àñíîìó öèâ³ëüíî-
ìó ïðàâ³:

1. Çì³ñò öüîãî ïðèíöèïó ìàº íåçì³í-
íèé, íàä³ñòîðè÷íèé õàðàêòåð, ùî º êîí-
öåïòóàëüíîþ çàñàäîþ êîìïàðàòèâíî-³ñ-
òîðè÷íîãî äîñë³äæåííÿ ïðèíöèïó äîáðî-
ñîâ³ñíîñò³.

2. Ïðèíöèïîâèìè ðîçá³æíîñòÿìè ðå-
àë³çàö³¿ öüîãî ïðèíöèïó â Ñòàðîäàâíüî-
ìó Ðèì³ òà â ñó÷àñí³é Óêðà¿í³ º òå, ùî íà
â³äì³íó â³ä êîíòåêñòóàëüíîãî ðèìñüêî-
ïðàâîâîãî ï³äõîäó, â³ò÷èçíÿíèé çàêîíî-
äàâåöü çàñòîñóâàâ òåêñòóàëüíèé (áóê-
âàëüíèé) ï³äõ³ä, ùî ñóïåðå÷èòü ïðèïè-
ñàì äîáðî¿ ñîâ³ñò³.

3. Ñóá’ºêòèâí³ êðèòåð³¿ äîáðîñîâ³ñíî¿
³íòåðïðåòàö³¿ â Ñòàðîäàâíüîìó Ðèì³
áëèçüê³ äî çàñîá³â ñó÷àñíîãî ëîã³÷íîãî
òëóìà÷åííÿ ³ áóëè ïîáóäîâàí³ íà ïðèí-
öèïàõ çäîðîâîãî ðîçóìó, ùî ïîòðåáóº ³ì-
ïëåìåíòàö³¿ â îíîâëåíèé Öèâ³ëüíèé êî-
äåêñ Óêðà¿íè (ñò. 213, 637, 1256 ÖÊÓ).
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Øàðêîâà È. Ì. Âîçíèêíîâåíèå êîíöåïöèè äîáðîñîâåñòíîãî òîëêîâàíèÿ (interpretatio
ex bona fide) â ðèìñêîì ÷àñòíîì ïðàâå.
Â ñòàòüå èññëåäîâàí ãëàâíûé ñìûñë ïîíèìàíèÿ òåõíîëîãèé èíòåðïðåòàöèè íà îñíîâå

ïðèíöèïà äîáðîñîâåñòíîñòè. Äëÿ ýòîãî ïðèìåíåí êîìïàðàòèâíî-èñòîðè÷åñêèé ìåòîä

öèâèëèñòèêè. Ýòî äàëî âîçìîæíîñòü ïîëó÷èòü èíôîðìàöèþ, êîòîðóþ ìîæíî ðåäóöèðî-

âàòü ê òðåì ïîëîæåíèÿì: ñóùíîñòü ïðèíöèïà äîáðîñîâåñòíîñòè èìååò íåèçìåííûé,

íàäèñòîðè÷åñêèé õàðàêòåð; â ðèìñêîì ÷àñòíîì ïðàâå ðåàëèçîâàííûé êîíòåêñòóàëüíûé

ïîäõîä ê òîëêîâàíèþ, à â ñîâðåìåííîì ãðàæäàíñêîì ïðàâå Óêðàèíû — ïðèíöèïèàëüíî

äðóãîé, òåêñòóàëüíûé; ñóáúåêòèâíûé êðèòåðèé çäðàâîãî ñìûñëà òðåáóåò èìïëåìåíòà-

öèè â Ãðàæäàíñêèé êîäåêñ Óêðàèíû.

Êëþ÷åâûå ñëîâà: êîìïàðàòèâíî-èñòîðè÷åñêèé àíàëèç, äîáðîñîâåñòíîñòü, çäðàâûé

ñìûñë, äîáðîñîâåñòíàÿ èíòåðïðåòàöèÿ, äîãîâîðû äîáðîé ñîâåñòè, èñêè äîáðîé ñîâåñòè.

Sharkova I. M. Genesis Good Faith Interpretation (Interpretatio ex Bona Fide) in
Roman Private Law.
The paper explores the main meaning of understanding of interpretation technologies based

on the principle of good faith (bona fides). For this purpose, a compratibly historical method

of private law is applied.

It was substantiated the understanding of the process of development for the Roman legal

institution of interpretation (ius interpretâtio) as a transformation of its historical forms or

sub-institutions.

Were further developed the historical reconstruction of the Roman legal institution of iudicia

bonae fidei as the most important for the formation of ius interpretâtio by focusing on the

study of key legal constructions pro boni viri arbitrio.

This made it possible to obtain information that can be reduced to three positions: (1) The

essence of the Principle of Good Conscience has a constant nature in world history; (2) In

Roman private law, a contextual approach to interpretation was used, and in modern civil law

of Ukraine - fundamentally different, textual; (3) The subjective criterion of common sense

requires the implementation of the Civil code of Ukraine.

It provides changes in the official legal structure of the priority of the literal interpretation of

the content of the transaction, enshrined in Art. 213 of the CCU, on the construction of the

rule of good faith interpretation, which is generally recognized in European contract law.

Key words: comparative historical analysis, good faith, common sense, good faith

interpretation, good faith contracts, claims of goodholders.
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