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ЗДОБУТКИ ТА ПРОБЛЕМИ
СУЧАСНОЇ ЦИВІЛІСТИЧНОЇ НАУКИ

ТА ПРАКТИКИ ЩОДО СУДОВОЇ РЕФОРМИ

Ó ñòàòò³ ðîçãëÿäàþòüñÿ äîñÿãíåííÿ òà ïðîáëåìè öèâ³ë³ñòè÷íî¿ íàóêè òà ïðàêòèêè

ùîäî ñóäîâî¿ ðåôîðìè. Ñóäîâà ã³ëêà âëàäè â Óêðà¿í³ âòðàòèëà äîâ³ðó, ùî ï³äòâåðäæó-

ºòüñÿ ñòàòèñòè÷íèìè äàíèìè ªâðîïåéñüêîãî Ñóäó ç ïðàâ ëþäèíè. Ñèòóàö³ÿ ìàëà ïîêðà-

ùèòèñÿ ÷åðåç ïðîâåäåííÿ ñóäîâî¿ ðåôîðìè, îíîâëåííÿ ñóäîâî¿ ñèñòåìè ïëàíóâàëîñÿ ó òî-

ìó ÷èñë³ çà ðàõóíîê íàóêîâö³â.

Àâòîð äîñë³äæóº ðåçóëüòàò òàêîãî îíîâëåííÿ ùîäî Êàñàö³éíîãî öèâ³ëüíîãî ñóäó â ñêëàä³

íîâîãî Âåðõîâíîãî Ñóäó. Äî íüîãî, ÿê ïîêàçóº äîñë³äíèê, íå ââ³éøëî æîäíîãî äîêòîðà íàóê

ÿê íåçàëåæíîãî íàóêîâöÿ. Ñïîä³âàííÿ íà ´ðóíòîâíó çì³íó ñèñòåìè â ïëàí³ öèâ³ëüíîãî ñó-

äî÷èíñòâà ïîêëàëàñÿ âñüîãî ëèøå íà 3 ëþäåé ç íàóêè òà 2 àäâîêàò³â, ðåøòà 25 — ñóää³ ç³

ñòàðî¿ ñèñòåìè. Öå äàº ï³äñòàâè ââàæàòè, ùî íîâ³ â ñóäîâ³é ñèñòåì³ ëþäè ÷èñåëüí³ñòþ

5 ãîëîñ³â, ÿê³ ïåðåáóâàþòü ó ìåíøîñò³, íå ìîæóòü äîêîð³ííî çì³íèòè öèâ³ëüíó ñóäîâó

ïðàêòèêó.

Êëþ÷îâ³ ñëîâà: ñóäîâà ðåôîðìà, öèâ³ë³ñòè÷íà íàóêà, Âåðõîâíèé Ñóä, Êàñàö³éíèé öèâ³ëü-

íèé ñóä.

Çàãàëüíîâ³äîìî, ùî ñóäîâà ã³ëêà âëà-
äè çà îñòàíí³ ðîêè âòðàòèëà äîâ³ðó ó íà-
ñåëåííÿ Óêðà¿íè. Ï³äòâåðäæåííÿì öüîãî
º òàêîæ ñòàòèñòèêà ªâðîïåéñüêîãî Ñóäó
ç ïðàâ ëþäèíè, ÿêà ñâ³ä÷èòü ïðî íåñïðî-
ìîæí³ñòü óêðà¿íñüêèõ ñóä³â âïîðàòèñÿ ³ç
çàâäàííÿì çàõèñòó ïðàâ óêðà¿íö³â, àäæå,
ÿê ìè çíàºìî, äî öüîãî ñóäó ãðîìàäÿíè
ìîæóòü çâåðòàòèñÿ çà çàõèñòîì ëèøå
ï³ñëÿ òîãî, ÿê âèêîðèñòàëè ñâîº ïðàâî íà
çâåðíåííÿ äî â³ò÷èçíÿíèõ ñóä³â. Öå
âêîòðå ñâ³ä÷èòü ïðî íååôåêòèâí³ñòü ðî-
áîòè ñóä³â Óêðà¿íè.

Ï³äñóìîê ìèíóëèõ ðîê³â äàº íàì â³äî-
ìîñò³ ïðî òå, ùî Óêðà¿íà ïîñ³äàº îäíå ç
ïåðøèõ ì³ñöü ñåðåä âñ³õ êðà¿í Ðàäè ªâðî-
ïè çà ê³ëüê³ñòþ çàÿâ, ÿê³ ïåðåáóâàþòü íà
ðîçãëÿä³ â ªâðîïåéñüêîìó Ñóä³ ç ïðàâ ëþ-
äèíè (äàë³ — ªÑÏË). Còàíîì íà ê³íåöü
2016 ð. Óêðà¿íà çàéíÿëà ïåðøå ì³ñöå ñå-
ðåä óñ³õ êðà¿í Ðàäè ªâðîïè çà ê³ëüê³ñòþ
çàÿâ, ùî ïåðåáóâàëè íà ðîçãëÿä³. Ó

2016 ð. â óñòàíîâó íàä³éøëî 18 150 çàÿâ
ïðîòè Óêðà¿íè, ùî íà 4 300 á³ëüøå, í³æ ó
2015 ð. Ñòàíîì íà 31 ñ³÷íÿ 2017 ð. íà ðîç-
ãëÿä³ â ªÑÏË ïåðåáóâàëî 84 300 ñêàðã, ç
ÿêèõ 18 650 ïîäàíî ïðîòè íàøî¿ äåðæà-
âè [1].

Òàêîæ äëÿ îá’ºêòèâí³øî¿ îö³íêè ñèòó-
àö³¿ ñë³ä íàâåñòè äàí³ ùîäî ð³øåíü
ªÑÏË. Ç 1997 ð. (äàòè ðàòèô³êàö³¿ Óêðà¿-
íîþ Êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³
îñíîâîïîëîæíèõ ñâîáîä) äî 2016 ð. ñòî-
ñîâíî Óêðà¿íè óõâàëåíî 1 126 ð³øåíü.
Âîäíî÷àñ çà ïåð³îä ç 1959 äî 2016 ðð.
ªÑÏË âèí³ñ 19 570 ð³øåíü ùîäî 47 êðà-
¿í. Ö³ ñòàòèñòè÷í³ äàí³ ñâ³ä÷àòü ïðî òå,
ùî â Óêðà¿í³ íå ïîêðàùàëà ñèòóàö³ÿ ç äî-
òðèìàííÿì ³ çàõèñòîì ïðàâ ëþäèíè. Íàâ-
ïàêè, ñèòóàö³ÿ çíà÷íî ïîã³ðøèëàñÿ, ó
çâ’ÿçêó ³ç ÷èì çíà÷íî çðîñëî íàâàíòàæåí-
íÿ íà ªÑÏË, ùî ïîçíà÷àºòüñÿ íà ïðîöåñ³
ðîçãëÿäó íèì çàÿâ [2].
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Äàí³ çà 2016 ð.

Ñïîä³âàííÿ íà âèð³øåííÿ ïðîáëåìè
ùîäî ñóä³â Óêðà¿íè äàëî ãðîìàäÿíàì
ïðîâåäåííÿ ñóäîâî¿ ðåôîðìè, ÿêà ñòàðòó-
âàëà ê³ëüêà ðîê³â íàçàä òà ìàëà çä³éñ-
íþâàòèñÿ â³äïîâ³äíî äî íîâîãî Çàêîíó
Óêðà¿íè «Ïðî ñóäîóñòð³é ³ ñòàòóñ ñóää³â»
â³ä 2 ÷åðâíÿ 2016 ð., ÿêèé ïåðåäáà÷èâ
îíîâëåííÿ ñóää³âñüêîãî êîðïóñó çà ðàõó-
íîê «íîâèõ îáëè÷», à òàêîæ óìîæëèâèâ
ïðèéíÿòòÿ äî ¿õ ëàâ ëþäåé ç ïîçà ñóäîâî¿
ñèñòåìè, çîêðåìà íàóêîâö³â òà àäâîêàò³â.

Îñîáëèâî ðàäóâàëà ìîæëèâ³ñòü îíîâ-
ëåííÿ âèùèõ îðãàí³â ñóäîâî¿ âëàäè çà
ðàõóíîê ëþäåé, ÿê³ ç ñóäàìè ìàëè äî-
ñèòü â³ääàëåíó ñï³âïðàöþ, òîáòî íàóêîâ-
ö³â. Âïåðøå â ³ñòîð³¿ Óêðà¿íè Çàêîí äîç-
âîëèâ íàóêîâöÿì âñòóïèòè äî ëàâ ñóää³â
âèùî¿ ³íñòàíö³¿. Â³äïîâ³äíî äî öüîãî Çà-
êîíó ñóääåþ Âåðõîâíîãî Ñóäó ìîæå ñòà-
òè ãðîìàäÿíèí Óêðà¿íè 30—65 ð³÷íîãî
â³êó ç þðèäè÷íîþ îñâ³òîþ, íàóêîâèì
ñòóïåíåì ó ñôåð³ ïðàâà òà ñòàæåì íàóêî-
âî¿ ðîáîòè ùîíàéìåíøå äåñÿòü ðîê³â [3;
ñò. 38, 69]. Òàêèé çàäóì ïîâèíåí áóâ òà-
êîæ ñïðèÿòè óäîñêîíàëåííþ ñóäîâî¿
ïðàêòèêè òà ñòâîðåííþ ÷³òêèõ ïðàâîâèõ
ïîçèö³é äåðæàâíîãî ìàñøòàáó.

Âò³ëåííÿ ðåôîðìè â ðåàë³çàö³þ ñòàðòó-
âàëî 5 ðîê³â íàçàä ç îãîëîøåííÿ êîíêóð-
ñó íà çàéíÿòòÿ ïîñàä ñóää³â Âåðõîâíîãî
Ñóäó. Íàóêîâö³ ó ñôåð³ öèâ³ëüíîãî ïðàâà

îòðèìàëè ïîòåíö³éíó ìîæëèâ³ñòü âïðîâà-
äèòè ñâî¿ íàóêîâ³ ðîçðîáêè, íàä ÿêèìè
âîíè ïðàöþâàëè íå ìåíøå 10 ðîê³â ó ñóäî-
âó ïðàêòèêó, ÿêùî á ïðîéøëè äî Êàñàö³é-
íîãî öèâ³ëüíîãî ñóäó Âåðõîâíîãî Ñóäó â
ê³ëüêîñò³ õî÷à á 1/3 ñêëàäó.

Ïðî ó÷àñòü ó äàíîìó êîíêóðñ³ çàÿâèëè
37 íàóêîâö³â, ñåðåä ÿêèõ 8 äîêòîð³â þðè-
äè÷íèõ íàóê. Ç öèõ 37 îñ³á ìàéæå ïîëî-
âèíà — 16 íàóêîâö³â — íå áóëî äîïóùå-
íî äî çäà÷³ êâàë³ô³êàö³éíèõ ³ñïèò³â.
Âñüîãî 1 êîíêóðñàíò âèáóâ ï³ñëÿ ïåðøî-
ãî ³ñïèòó (ðåçóëüòàòè îïðèëþäíåí³ â òîé
æå äåíü, ðîáîòè ïåðåâ³ðÿëèñü â ïðèñóò-
íîñò³ ñïîñòåð³ãà÷³â òà ïðåñè, íå ñêëàâ
òåñòè ëèøå îäèí äîêòîð íàóê). Çàòå àæ
12 íàóêîâö³â îäðàçó âèáóëè ï³ñëÿ äðóãî-
ãî ³ñïèòó (íàïèñàííÿ ð³øåííÿ). Íà öüî-
ìó åòàï³ â³äñ³ÿëè âñ³õ äîêòîð³â íàóê, ùî
ïðåòåíäóâàëè íà ïîñàäè ñóää³â Êàñàö³é-
íîãî öèâ³ëüíîãî ñóäó. Â³äáóëîñÿ çàòÿãó-
âàííÿ ïðîöåñó îö³íþâàííÿ ðîá³ò, ðåçóëü-
òàòè îïðèëþäíèëè àæ ÷åðåç 37 äí³â [4],
ùî äàº ï³äñòàâè ñóìí³âàòèñÿ â îá’ºêòèâ-
íîìó â³äáîð³ êàíäèäàò³â.

Ëèøå 8 êîíêóðñàíò³â «ç íàóêè» ïåðåé-
øëè äî åòàïó (ùî ñòàíîâèòü ¼ ñêëàäó íàó-
êîâö³â), ï³ä ÷àñ ÿêîãî ïåðåâ³ðÿëèñÿ îñî-
áèñò³ ìîðàëüíî-ïñèõîëîã³÷í³ ÿêîñò³ ìàé-
áóòí³õ ñóää³â, ÿê³ áóëè ïðîãîëîøåí³ îñ-
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íîâíîþ ñêëàäîâîþ õàðàêòåðèñòèêè ìàé-
áóòí³õ ñóää³â íîâîãî Âåðõîâíîãî Ñóäó.
Áàëè çà ðåçóëüòàòè ìîðàëüíî-ïñèõîëîã³÷-
íîãî òåñòóâàííÿ îêðåìî íå îïðèëþäíèëè
(íà â³äì³íó â³ä 1-ãî åòàïó îö³íþâàííÿ

ìàéáóòí³õ ñóää³â), ëèøå ï³ñëÿ ñï³âáåñ³äè
ç Âèùîþ êâàë³ô³êàö³éíîþ êîì³ñ³ºþ
Óêðà¿íè âèêëàëè çàãàëüíèé ï³äñóìîê
âêëþ÷íî ç ñï³âáåñ³äîþ.

Äàí³, ùî ïóáë³÷íî ïîêàçàëà ÂÊÊÑ [5]

Íàñïðàâä³ äî Êàñàö³éíîãî öèâ³ëüíîãî
ñóäó Âåðõîâíîãî Ñóäó ïîòðàïèëî òðè íàó-
êîâö³ íà òðèäöÿòü ì³ñöü:

— Ãóäèìà Äìèòðî Àíàòîë³éîâè÷, äî-
öåíò êàôåäðè òåîð³¿ òà ô³ëîñîô³¿ ïðàâà
þðèäè÷íîãî ôàêóëüòåòó ËÍÓ ³ìåí³ ²âàíà
Ôðàíêà (òåìà äèñåðòàö³¿ 2008 ð. ç ô³ëî-
ñîô³¿ ïðàâà «Ïðàâà ëþäèíè: àíòðîïîëî-

ãî-ìåòîäîëîã³÷í³ çàñàäè äîñë³äæåííÿ»);
— ×åðíÿê Þë³ÿ Âàëåð³¿âíà, äîöåíò

êàôåäðè ì³æíàðîäíîãî ïðèâàòíîãî ïðàâà

²ÌÂ ÊÍÓ ³ìåí³ Òàðàñà Øåâ÷åíêà (òåìà
äèñåðòàö³¿ 2006 ð. ç ì³æíàðîäíîãî ïðè-
âàòíîãî ïðàâà «²íñòèòóò ï³äñóäíîñò³ â

ì³æíàðîäíîìó ïðèâàòíîìó ïðàâ³ êðà¿í

ªâðîïåéñüêîãî Ñîþçó òà Óêðà¿íè»);
— Êðàò Âàñèëü ²âàíîâè÷, äîöåíò êà-

ôåäðè öèâ³ëüíîãî ïðàâà ¹ 1 ÍÞÓÓ ³ìå-
í³ ßðîñëàâà Ìóäðîãî (òåìà äèñåðòàö³¿
2008 ð. ç öèâ³ëüíîãî ïðàâà ³ ïðîöåñó
«Ïåðåâàæí³ ïðàâà: öèâ³ëüíî-ïðàâîâèé

àñïåêò»).
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Îòæå, äî Êàñàö³éíîãî öèâ³ëüíîãî ñóäó
â ñêëàä³ íîâîãî Âåðõîâíîãî Ñóäó íå
ââ³éøëî æîäíîãî äîêòîðà íàóê, ÿê íåçà-
ëåæíîãî íàóêîâöÿ. Ñïîä³âàííÿ íà ´ðóí-
òîâíó çì³íó ñèñòåìè â ïëàí³ öèâ³ëüíîãî
ñóäî÷èíñòâà ïîêëàëîñÿ âñüîãî ëèøå íà
3 ëþäåé ç íàóêè (¿õ íàóêîâ³ äîñë³äæåí-
íÿ, à ñàìå êàíäèäàòñüê³ äèñåðòàö³¿ ïðè-
ñâÿ÷åí³: öèâ³ëüíîìó ïðàâó â îäíîãî íàó-
êîâöÿ; ì³æíàðîäíîìó ïðèâàòíîìó ïðà-

âó — â ³íøîãî; ô³ëîñîô³¿ ïðàâà — â
òðåòüîãî), 2 àäâîêàòè, ðåøòà 25 — ñóää³
ç³ ñòàðî¿ ñèñòåìè (Âèùà ðàäà ïðàâîñóääÿ
çàáðàêóâàëà ùå 2 êàíäèäàò³â). Ñêëàäíî
ïîâ³ðèòè â òå, ùî íîâ³ â ñóäîâ³é ñèñòåì³
ëþäè ÷èñåëüí³ñòþ 5 ãîëîñ³â, ÿê³ ïåðåáó-
âàþòü ó ìåíøîñò³, ìîæóòü äîêîð³ííî
çì³íèòè öèâ³ëüíó ñóäîâó ïðàêòèêó.
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Îðåë Ë. Â. Äîñòèæåíèÿ è ïðîáëåìû ñîâðåìåííîé ãðàæäàíñêî-ïðàâîâîé íàóêè è

ïðàêòèêè îòíîñèòåëüíî ñóäåáíîé ðåôîðìû.

Â ñòàòüå ðàññìàòðèâàþòñÿ äîñòèæåíèÿ è ïðîáëåìû ãðàæäàíñêî-ïðàâîâîé íàóêè è ïðàê-

òèêè ïî ñóäåáíîé ðåôîðìå. Ñóäåáíàÿ âåòâü âëàñòè â Óêðàèíå ïîòåðÿëà äîâåðèå, ÷òî

ïîäòâåðæäàåòñÿ ñòàòèñòè÷åñêèìè äàííûìè Åâðîïåéñêîãî Ñóäà ïî ïðàâàì ÷åëîâåêà.

Ñèòóàöèÿ äîëæíà áûëà óëó÷øèòüñÿ ÷åðåç ïðîâåäåíèå ñóäåáíîé ðåôîðìû, îáíîâëåíèå ñó-

äåáíîé ñèñòåìû ïëàíèðîâàëîñü â òîì ÷èñëå çà ñ÷åò ó÷åíûõ.

Àâòîð èññëåäóåò ðåçóëüòàò òàêîãî îáíîâëåíèÿ êàñàòåëüíî Êàññàöèîííîãî ãðàæäàíñêî-

ãî ñóäà â ñîñòàâå íîâîãî Âåðõîâíîãî Ñóäà. Ê íåìó, êàê ïîêàçûâàåò èññëåäîâàòåëü, íå âî-

øëî íè îäíîãî äîêòîðà íàóê, êàê íåçàâèñèìîãî ó÷åíîãî. Íàäåæäû íà îñíîâàòåëüíóþ

ñìåíó ñèñòåìû â ïëàíå ãðàæäàíñêîãî ñóäîïðîèçâîäñòâà ïîëîæèëàñü âñåãî ëèøü íà 3 ÷å-

ëîâåê ïî íàóêå è 2 àäâîêàòîâ, îñòàëüíûå 25 — ñóäüè èç ñòàðîé ñèñòåìû. Ýòî äàåò îñíî-

âàíèÿ ïîëàãàòü, ÷òî íîâûå â ñóäåáíîé ñèñòåìå ëþäè ÷èñëåííîñòüþ 5 ãîëîñîâ, íàõîäÿ-

ùèõñÿ â ìåíüøèíñòâå, íå ìîãóò â êîðíå èçìåíèòü ãðàæäàíñêóþ ñóäåáíóþ ïðàêòèêó.

Êëþ÷åâûå ñëîâà: ñóäåáíàÿ ðåôîðìà, ãðàæäàíñêî-ïðàâîâàÿ íàóêà, Âåðõîâíûé Ñóä,

Êàññàöèîííûé ãðàæäàíñêèé ñóä.

Orel L. V. Achievement and problems of modern civilian science and practice on judicial

reform.

The judiciary has lost confidence in the population of Ukraine. This is also confirmed by the

statistics of the European Court of Human Rights, as Ukraine ranks one of the first countries

in the Council of Europe in the number of applications pending before it.

Hopes for a solution to Ukraine‘s courts have given citizens judicial reform, which began

several years ago and was to renew the judiciary at the expense of «new faces», people from

outside the judiciary, including academics and lawyers. The entry of scholars into the judiciary

should also have contributed to the improvement of judicial practice and the creation of clear

legal positions on a national scale, if they had passed to the Civil Court of Cassation of the

Supreme Court in the amount of at least 1/3 of the composition.

37 scientists, including 8 doctors of law, have applied to participate in this competition. Of

these, 16 scientists were not allowed to take the qualifying exams, then only 1 dropped out

after the first exam (the results were published on the same day, the works were checked in the

presence of observers and the press). However, as many as 12 scientists dropped out

immediately after the second exam: all doctors of science who applied for the positions of

judges of the Civil Court of Cassation were eliminated. The process of evaluating the works was

delayed, the results were published only after 37 days, which gives grounds to doubt the

objective selection of candidates.

The Civil Court of Cassation did not include any doctor of sciences as an independent scientist

in the new Supreme Court. The hope for a fundamental change in the system in terms of civil

justice relied on only 3 people from science (candidates of science), 2 lawyers, the remaining

25 — judges from the old system. It is hard to believe that new people in the judiciary with

5 votes, who are in the minority, can radically change civil jurisprudence.

Key words: judicial reform, civil science, Supreme Court, Civil Court of Cassation.
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